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Testimony from A Better Balance for the House Committee on Ways and Means Hearing 

on Legislative Proposals for Paid Family and Medical Leave, January 28, 2020, by Sherry 

Leiwant, Co-President and Co-Founder, Molly Weston Williamson, Director of Paid Leave 

and Future of Work and Cassandra Gomez, Law Clerk 

 

We submit testimony on behalf of A Better Balance, a legal advocacy organization whose 

mission is to fight for policies protecting American workers from having to choose between 

caring for themselves and their families and maintaining their economic security. We have been 

working on paid family and medical leave throughout the country for over a decade and are 

delighted that this committee is considering a federal law to protect our working families.  

 

From the experience of the states, we know that there are certain key policy elements that must 

be included for a strong paid family and medical leave program. The federal program should 

learn from the experience of the states and craft a federal law along the same lines as successful 

state programs.1 The following are key policy points that should be included in a comprehensive 

bill.  

 

All workers should be covered, with achievable and equitable eligibility standards.  

First and foremost, universal coverage is a key principle for a national paid leave system. All 

American workers deserve access to the paid family and medical leave they need. The FAMILY 

Act must cover as many people as possible. However, FAMILY currently uses the Social 

Security Disability Insurance standard to determine eligibility.2 This standard leaves out two 

important groups of people: 

o Those who work (or, often, have previously worked) for local government, states, 

municipalities, and school districts in states where public employees do not pay into 

Social Security. Currently fifteen states, including California, Illinois and Ohio, exempt all 

or many public employees from paying into Social Security.3  

o Those who have taken time out of the work force (including for caregiving reasons), 

young workers, and those who enter the workforce later in life have prohibitive waiting 

periods that are likely to mean they will not be entitled to benefits when they need them. 

Many workers take time away from the labor market to care for a new child or a seriously 

ill family member or to care for their own disability and then return to work when that 

caregiving need is ended. These caregivers are exactly the workers who should be covered 

by this law if they have a subsequent caregiving need. But the use of the disability 

standard requires earnings in five of the last ten years for most workers, meaning that 

those who have taken time out will have a waiting period of years before they can access 

the FAMILY benefit.  (See Appendix for the ways in which the disability standard 

requires long waiting periods for different workers by age.) 

This is unacceptable. A national paid leave system that leaves entire groups of workers out, 

failing to protect those working or who have worked in public service or those who take time out 

of the workforce to care for themselves or their families is not a strong, comprehensive system. 
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Leaving out public workers leaves out millions of hard working people just because their 

earnings, through no fault of their own, are not covered by Social Security. Under the current 

eligibility definition nearly 40% of public school teachers would be denied paid family and 

medical leave.4 Leaving out workers who may have taken time out of the workforce for a period 

of time to engage in caregiving also makes no sense in the context of a program that is supposed 

to serve caregivers and enables them to stay connected to the workforce. That standard is 

especially harmful to women who are the most likely to have taken time out of the workforce to 

care for family members.5 

 

There are a number of more specific reasons the disability eligibility standard is inappropriate for 

a paid family and medical leave program: 

• The disability standard is not an appropriate standard for a twelve week program for 

those who provide care or have their own serious but not permanently disabling health 

need. It was designed to ensure that permanently disabled workers who would receive 

benefits for the rest of their lives had contributed enough to the system to entitle them to 

lifelong support. Multiple years of work are unnecessary in a twelve-week program. 

• The disability standard is extremely complicated and difficult to understand. This will 

make it hard for workers to determine whether they qualify and therefore harder for 

workers to rely on the program when they need it. 

• Women are particularly hurt by the use of the disability eligibility standard for time out 

of the workforce. Women are a large proportion of public workers.6 In addition, 

according to the Social Security Administration, women are likely to spend 12 years of 

their working lives out of the workforce due to caregiving responsibilities.7 When women 

come back to the workforce they should be entitled to coverage if they have another 

child, a need to care for a seriously ill family member or for their own illness.  

Although we recognize some attachment to the workforce should be a requirement for eligibility 

for family, we note that the FAMILY Act provides that there must have been earnings during the 

preceding year in order for there to be benefit eligibility.8 If something more is required, we 

would suggest looking to state programs for paid family and medical leave as well as state 

programs for unemployment insurance coverage. State paid family and medical leave programs, 

like state unemployment compensation programs, generally require a minimum amount of total 

earnings across a base period of four of the last five quarters prior to the need for the benefit, 

ensuring that there is workforce attachment but not the onerous years of work required under the 

disability standard.9 These state requirements allow workers to combine income from multiple 

employers, ensuring that benefits are portable. 

 

Workers need a decent wage replacement in order to be able to take time off, especially 

workers at the bottom of the economic spectrum.  

A strong bill would provide a progressive wage replacement rate that workers, especially low-

income workers can afford to use. Under progressive wage replacement systems, lower-income 
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workers, who need to use all of their income to meet their basic needs, receive a higher 

proportion of their income while they are on leave. Progressive wage replacement systems strike 

a reasonable balance between meeting the needs of low-wage workers and offering a reasonable 

maximum benefit to help protect the solvency of the fund.  

 

The wage replacement rate (the percentage of their own income workers receive while on leave) 

is an extremely important element of a paid family and medical leave law: if the rate is too low, 

workers will not be able to afford to take the leave they need. This problem can be especially 

acute for low-income workers living paycheck to paycheck, who need every dollar of their 

income to pay their bills. Moreover, for programs like the proposed FAMILY Act that are 

partially worker-funded, it is particularly essential to ensure that workers will not be required to 

pay for a program they cannot afford to use.  

 

Though low-income workers are the most vulnerable, workers of any income level can find 

themselves unable to afford to take leave if the wage replacement rate is too low. In a major 

California study, workers across income levels reported that the 55% wage replacement level 

made it difficult to afford to use the program, potentially contributing to low rates of use.10 For 

this reason, California amended their statute to raise the wage replacement rate, especially for 

low-wage workers. Congress can learn from the experience of existing programs and create a 

benefit level that works for workers.  

 

Most state paid family and medical leave laws provide a progressive wage replacement rate.11 

Typically, this means that the program replaces a higher percentage of income up to a threshold 

amount (often called the “bend point”), then replaces a lower percentage of income above that 

amount. In effect, this creates a sliding scale of income replacement. For example, the paid 

family and medical leave program in Washington State provides 90% of workers’ wages up to a 

bend point of 50% of the state average weekly wage (currently, approximately $627.50) and 

provide 50% of workers’ wages above that amount.12 Washington State’s program currently caps 

benefits at $1,000 per week, but benefits will be adjusted to 90% of the state average weekly 

wage in subsequent years.13 Washington, D.C.; Massachusetts; Connecticut; and Oregon will all 

use progressive wage replacement systems following this model, though their exact bend points 

and rates of replacement vary.14 California already provides progressive wage replacement 

benefits, though it uses a somewhat more complex system.15 

 

Job protection is critical to the ability of a worker to take this benefit for which the worker 

is paying. 

A strong paid family and medical leave law protects the jobs of workers taking paid family and 

medical leave under the law by ensuring they have the right to return to work following leave. 

Job protection for all employees covered by the program is an essential element—without it, 

although it is a money benefit, it’s not leave. This is especially important for low-income 

workers, who will often have less job security than other workers, and because they change jobs 
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more often than other workers16 and are more likely to be working part time17 (including many 

part-time workers who would prefer to be working full time) may be less likely to be covered by 

leave laws like the Family and Medical Leave Act.18   

 

States are leading the way in providing paid leave with job protection. Massachusetts will 

provide job protection to all employees covered by its paid family and medical leave law.19 

Connecticut and Oregon will provide job protection to workers taking family or medical leave 

who have been employed by their current employer for approximately three months.20 New York 

and Rhode Island provide job protection to all employees covered by their paid family leave 

laws.21    

 

The need for job protection for workers in a paid family and medical leave program cannot be 

overstated. The need for such leave occurs at some of the most stressful times in a person’s life: 

the arrival of a new child, a health crisis in the family, or a looming deployment. At these times, 

workers shouldn’t have to worry whether they will have a job to return to after their leave. 

Without a legal right to get their job back, many workers will be unwilling to risk their livelihood 

by taking the leave they need—the risk to their long-term economic security will be too great. 

Without job protection, workers will pay for a program they can only use by risking their long 

term economic survival. In one California study, fear of being fired was a commonly cited 

reason workers who were eligible for paid family leave under that state’s program did not take 

it.22 In Rhode Island, 45% of workers who took leave under their state’s paid family leave law 

(which provides job protection) said that without the law they would not have taken leave for 

fear of losing their job.23 

 

Job protection keeps workers attached to the workforce. When workers are unable to take short-

term leave and then return to their job, they are often pushed out of the workforce altogether. 

One study estimated that men who leave the labor force early due to caring for an aging parent 

lose almost $90,000 in wages, while women who do so lose over $140,000 in wages.24 Women 

who take paid leave after having a baby are more likely to be working 9 to 12 months after the 

birth than women who take no leave.25 And keeping workers on the job saves taxpayers money. 

Both men and women who return to work after taking paid leave are much less likely to be 

receiving public assistance or food stamps in the year following their child’s birth than those 

who return to work without taking family leave.26 

 

A strong paid family and medical leave law would also ensure that all workers are protected 

against retaliation for using their rights under the law. No one should be punished for taking the 

time they need and which they are guaranteed by law. This protection is especially important in 

light of the rise of punitive absence control policies, where workers assigned points for each 

absence and subject to punishment when they receive too many points.27 States are also leading 

the way in prohibiting retaliation. For example, Massachusetts’s paid family and medical leave 

law offers particularly robust protections against retaliation. The law includes a rebuttable 
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presumption that any adverse action taken within six months of the exercise of a protected right 

was retaliatory.28 Similarly, as part of a set of recent amendments to expand and improve their 

paid family and medical leave law, New Jersey added new strong anti-retaliation protections.29  

 

In addition, a strong paid family and medical leave would ensure that workers won’t lose their 

health insurance coverage while they are on leave. The times that workers need leave—in the 

face of major illness or when welcoming a new child—are often when workers and their families 

need health coverage the most. Yet without specific legal protections, workers may be cut off or 

face insurmountable increases in cost due to the loss of employer contributions. Many states 

already provide this needed protection. Massachusetts guarantees continuation of coverage for 

workers taking paid family or medical leave under its law; Oregon guarantees continuation of 

coverage for workers taking paid family or medical leave under its law, so long as they have 

been employed by their employer for at least 90 days prior to taking leave.30 New York and 

Rhode Island guarantee continuation of coverage to all workers taking paid family leave under 

their laws.31 

 

A strong paid family and medical leave bill reflects and protects the diversity of today’s 

American families.  

Families today take many forms: they are multi-generational, blended,32 LGBTQ,33 and 

increasingly include close loved ones who aren’t biologically or legally related.34 To work for all 

American families, a strong paid leave law would include a broad family definition that 

specifically covers spouses, domestic partners, children (regardless of age), parents, parents of a 

spouse or domestic partner, grandchildren, grandparents, siblings, nieces and nephews, aunts and 

uncles, and any other individual related by blood or affinity whose close association with the 

worker is the equivalent of a family relationship. Nationwide trends regarding family structures 

show that broad family coverage is imperative for strong paid leave laws.  

 

Today, adults ages 18 to 44 are more likely to have lived with an unmarried significant other 

than to have ever been married,35 and as of 2016, the rising number of cohabiting adults in the 

U.S. reached about 18 million.36 Thus, coverage of domestic partners and significant others is 

critical to many workers in long-term, committed relationships.  

 

In addition to caring for spouses, children, and parents, workers often provide care to—or rely on 

care from—other biological, legal, and extended relatives with whom they share a close 

relationship. Since 1980, for example, the number of Americans living in multi-generational 

households has doubled to 57 million.37 Given the prevalence of multi-generational households 

across the country, it is extremely important that any paid family and medical leave program 

cover grandparents and grandchildren. Furthermore, children of all ages should be covered 

because adult children with a serious illness are no less in need of care from their parents than 

any other adult to whom the worker is related; and older children, especially those who have not 

formed a family, will still rely on their parents for care in the face of a serious illness. 
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Nationwide, 82% of children under the age of 18 live with at least one sibling, and as a long-

lasting family relationship, many siblings look to their sisters or brothers as the first person to 

whom they would turn for care in the event of a serious illness.38 This is often true for people 

with disabilities; as more people with disabilities outlive their parents, an increasing number of 

individuals are receiving primary care from siblings and extended family.39    

 

Lastly, when an individual is sick or has a medical emergency, they often rely on individuals 

they live with—even absent a blood or legal relationship—for help and caregiving. While 

relationships with such close loved ones are important to many workers, a 2016 national survey 

showed that they are even more significant for LGBTQ people and people with disabilities, who 

reported taking time off to care for their “chosen family” in higher percentages than the 

population as a whole.40 An inclusive family definition is also important to current and former 

members of the armed forces because many of those injured or ill as a result of their military 

service rely on friends or neighbors for care. This is particularly true for those who were ill or 

injured as a result of their service after September 11, 2001, as those service members are nearly 

twice as likely as their civilian counterparts to rely on care from friends and neighbors.41 

 

States with paid family and medical leave laws understand the demographics of working families 

and have led the way with inclusive family definitions. All paid family leave jurisdictions cover 

at least workers’ parents, spouses, children, grandparents, and parents-in-law.42 Additionally, in 

all jurisdictions the definition of “child” includes adult children,43 and in eight of nine states with 

paid family and medical leave, domestic partners are explicitly covered.44 California, 

Massachusetts, New Jersey, Washington, D.C., Washington State, Connecticut, and Oregon also 

cover workers’ siblings.45 California, Massachusetts, New Jersey, New York, Washington State, 

Connecticut, and Oregon also cover workers’ grandchildren.46 In New Jersey, Connecticut, and 

Oregon workers can also take leave to care for other loved ones—whether biologically or legally 

related or not—to whom the worker has a close association that is the equivalent of a family 

relationship, though their exact definitions slightly differ; this definition includes close 

relationships with biological or legally related family members (such as aunts, uncles, nieces, 

and nephews), as well as close loved ones with whom the worker lacks a biological or legal 

relationship (such as a significant other or a best friend who is like a sibling).47 

 

The federal government also has a successful track record of providing essential protections for 

the varied forms of working families. For over 50 years, the federal government, our nation’s 

largest employer with over two million employees, has used an inclusive family definition. For 

example, an expansive family definition that covers workers’ spouses, domestic partners, adult 

and minor children, parents, grandparents, grandchildren, siblings, and those whose close 

association with the employee is the equivalent of a family relationship has been used in the 

context of funeral leave since 1969, voluntary leave since 1989, and sick and annual leave since 

1994.48 Additionally, today, federal workers can accumulate and use up to 12 weeks of sick leave 
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to care for family members with serious health conditions, including extended relatives and other 

loves ones who aren’t biologically or legally related.49  

 

Thank you for your consideration and your attention to this important issue. We welcome the 

opportunity to continue working with you to pass the strong, comprehensive paid family and 

medical leave law America’s working families need.  
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(2017).  
39 As more people with disabilities outlive their parents, an increasing number of adult siblings have taken on 

primary caregiving responsibilities. Rajan A. Sonik et al., Sibling Caregivers of People With Intellectual and 

Developmental Disabilities: Sociodemographic Characteristics and Material Hardship Prevalence, 54 Intell. & 

Developmental Disabilities 332 (2016). Over 50% of sibling caregivers report having an annual income of less than 

$25,000, making paid leave crucial. John Reagan et al., Research Brief: Sibling Caregivers Experience Less Choice 

and Control, Family Support Research and Training Center at the University of Illinois at Chicago (2016), 

https://fsrtc.ahslabs.uic.edu/wp-content/uploads/sites/9/2016/11/FSRTC-Data-Brief_1_2016-3-3.pdf.  
40 42% of LGBT individuals and people with disabilities reported “taking time off to care for chosen family,” 

compared with 31% of non-LGBT people and 30% of people without disabilities. Gallagher Robbins et al., supra 

note 3, at 3. Family networks are particularly important to older LGBTQ adults who are especially likely to rely on 

those loved ones. MetLife Mature Mkt. Inst. & Am. Soc’y of Aging, Still Out, Still Aging: The MetLife Study of 

Lesbian, Gay, Bisexual, and Transgender Baby Boomers 15-17 (Mar. 2010), 

https://www.asaging.org/sites/default/files/files/mmi-still-out-still-aging.pdf. 
41 Rajeev Ramchand et al., Hidden Heroes: America’s Military Caregivers, RAND Corp. 34 (2014), 

https://www.rand.org/pubs/research_reports/RR499.html (explaining that nearly a quarter of caregivers for post-9/11  
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military care recipients are friends or neighbors, while nearly 13% of caregivers for civilian care recipients are 

friends or neighbors).  
42 Nine states have passed paid family and medical leave laws with inclusive family definitions that can be found at: 

Rhode Island (28 R.I. Gen. Laws Ann. § 28-41-34 (West 2019)); California (Cal. Unemp. Ins. Code § 3302(f) (West 

2019)); New Jersey (N.J. Stat. Ann. § 43:21-27(n) (West 2019)); New York (N.Y. Workers’ Comp. Law § 201(20) 

(McKinney 2019)); Washington, D.C. (D.C. Code Ann. § 32-541.01(7) (West 2020)); Washington State (Wash. 

Rev. Code Ann. § 50A.05.010(10) (West 2020)); Massachusetts (Mass. Gen. Laws Ann. ch. 175M, § 1 (West 

2019)); Connecticut (S.B. 1, 2019 Gen. Assemb. (Conn. 2019). The law is only partially codified. The full text of 

the law can be found at https://www.cga.ct.gov/2019/lcoamd/pdf/2019LCO09302-R00-AMD.pdf.); Oregon (H.B. 

2005, 80th Legis. Assemb., Reg. Sess. (Or. 2019). The full text of the law can be found at 

https://olis.leg.state.or.us/liz/2019R1/Downloads/MeasureDocument/HB2005/Enrolled).   
43 28 R.I. Gen. Laws Ann. § 28-41-34(1) (West 2019); Cal. Unemp. Ins. Code § 3302(c); N.J. Stat. Ann. § 43:21-

27(k) (West 2019); N.Y. Workers’ Comp. Law § 201(16) (McKinney 2019); D.C. Code Ann. § 32-541.01(7)(A) 

(West 2020); Wash. Rev. Code Ann. § 50A.05.010(1) (West 2020); Mass. Gen. Laws Ann. ch. 175M, § 1 (West 

2019); 458 Mass. Code Regs. 2.02 (2019); S.B. 1, 2019 Gen. Assemb. § 17(6), (15) (Conn. 2019); H.B. 2005, 80th 

Legis. Assemb., Reg. Sess. § 2(18)(b), (6) (Or. 2019).  
44 While Rhode Island, California, New Jersey, Washington, D.C., Washington State, and Oregon require that 

domestic partners be registered, New York and Massachusetts both have flexible domestic partner definitions that 

do not require legal registration. 28 R.I. Gen. Laws Ann. § 28-41-34(6) (West 2019); Cal. Unemp. Ins. Code 

§ 3302(d) (West 2019); N.J. Stat. Ann. § 43:21-27(l) (West 2019); D.C. Code Ann. § 32-541.01(7)(C) (West 2020); 

Wash. Rev. Code Ann. § 50A.05.010(22) (West 2020); H.B. 2005, 80th Legis. Assemb., Reg. Sess. § 2(18)(g), (9) 

(Or. 2019); N.Y. Workers’ Comp. Law § 201(17) (McKinney 2019); Mass. Gen. Laws Ann. ch. 175M, § 1 (West 

2019); 458 Mass. Code Regs. 2.02 (2019). 
45 Cal. Unemp. Ins. Code § 3302(f) (West 2019); Mass. Gen. Laws Ann. ch. 175M, § 1 (West 2019); N.J. Stat. Ann. 

§ 43:21-27(n) (West 2019); D.C. Code Ann. § 32-541.01(7)(E) (West 2020); Wash. Rev. Code Ann. 

§ 50A.05.010(10) (West 2020); S.B. 1, 2019 Gen. Assemb. § 17(6) (Conn. 2019); H.B. 2005, 80th Legis. Assemb., 

Reg. Sess. § 2(18)(d) (Or. 2019). 
46 Cal. Unemp. Ins. Code § 3302(f) (West 2019); Mass. Gen. Laws Ann. ch. 175M, § 1 (West 2019); N.J. Stat. Ann. 

§ 43:21-27(n) (West 2019); N.Y. Workers’ Comp. Law § 201(20) (McKinney 2019); Wash. Rev. Code Ann. 

§ 50A.05.010(10) (West 2020); S.B. 1, 2019 Gen. Assemb. § 17(6) (Conn. 2019); H.B. 2005, 80th Legis. Assemb., 

Reg. Sess. § 2(18)(f) (Or. 2019).  
47 N.J. Stat. Ann. § 43:21-27(n) (West 2019) (“‘Family member’ means . . . any other individual that the employee 

shows to have a close association with the employee which is the equivalent of a family relationship.”); S.B. 1, 2019 

Gen. Assemb. § 17(6) (Conn. 2019) (“‘Family member’ means . . . an individual related to the employee by blood or 

affinity whose close association the employee shows to be the equivalent of those family relationships.”); H.B. 

2005, 80th Legis. Assemb., Reg. Sess. § 2(18)(h) (Or. 2019) (“‘Family member’ means . . . [a]ny individual related 

by blood or affinity whose close association with a covered individual is the equivalent of a family relationship”).  
48 The relevant language covers “any individual related by blood or affinity whose close association with the 

employee is the equivalent of a family relationship.” Absence and Leave: Funeral Leave, 34 Fed. Reg. 13,655 (Aug. 

26, 1969) (codified at 5 C.F.R. pt. 630) (first implemented during the Vietnam War, allowing federal workers to take 

funeral leave for the combat-related deaths of loved ones); Absence and Leave; Voluntary Leave Transfer Program, 

54 Fed. Reg. 4749 (Jan. 31, 1989) (codified at 5 C.F.R. pt. 630); Absence and Leave; Sick Leave, 59 Fed. Reg. 

62,266 (Dec. 2, 1994) (codified at 5 C.F.R. pt. 630). 
49 5 C.F.R. § 630.401(c) (2020); see also 5 C.F.R. § 630.902.  


