
Long  Long  
OverdueOverdue
The Pregnant Workers Fairness Act is 
a Critical Measure to Remove Barriers 
to Women’s Workplace Participation 
and Promote Healthy Pregnancies

JUNE 2021 UPDATE



2W W W. A B E T T E R B A L A N C E . O R G

Long Overdue

A Better Balance, a national nonprofit advocacy organization, uses the power of the law to advance justice for workers, 
so they can care for themselves and their loved ones without jeopardizing their economic security. Through legislative 
advocacy, direct legal services and strategic litigation, and public education, our expert legal team combats discrimination 
against pregnant workers and caregivers and advances supportive policies like paid sick time, paid family and medical 
leave, fair scheduling, and accessible, quality childcare and eldercare. When we value the work of providing care, which has 
long been marginalized due to sexism and racism, our communities and our nation are healthier and stronger.

Call A Better Balance’s national legal helpline at 1-833-NEED-ABB for free and confidential information about your 
workplace rights around caring for yourself and your family.

The authors wish to thank Dana Bolger for her extensive and critical research contributions. 

Suggested citation: Dina Bakst, Elizabeth Gedmark, Sarah Brafman & Meghan Racklin, A Better Balance, Long Overdue: 
The Pregnant Workers Fairness Act is A Critical Measure to Ensure Women’s Workforce Participation and Promote 
Healthy Pregnancies (2021) [hereinafter Long Overdue June 2021 Update]. 

Suggested citation for our 2019 Long Overdue report: Dina Bakst, Elizabeth Gedmark & Sarah Brafman, A Better Balance, 
Long Overdue: It Is Time for the Federal Pregnant Workers Fairness Act (2019) [hereinafter Long Overdue].

@ABetterBalance

@A_Better_Balance@ABetterBalance

www.abetterbalance.org

J U N E  2 0 2 1      © 2 0 2 1  A  B E T T E R  B A L A N C E .  A L L  R I G H T S  R E S E R V E D .

The Pregnant Workers Fairness Act is a Critical Measure to 
Remove Barriers to Women’s Workplace Participation and 
Promote Healthy Pregnancies  JUNE 2021 UPDATE

By Dina Bakst, Elizabeth Gedmark, Sarah Brafman, and Meghan Racklin

http://www.abetterbalance.org
https://www.facebook.com/ABetterBalance/
https://www.facebook.com/ABetterBalance/
https://www.instagram.com/a_better_balance/
https://www.instagram.com/a_better_balance/
https://twitter.com/abetterbalance
https://twitter.com/abetterbalance
http://www.abetterbalance.org
http://www.abetterbalance.org


3W W W. A B E T T E R B A L A N C E . O R G

Table of Contents
Executive Summary.................................................................................................................................................... 4
1.	 Pregnant workers are still being denied the accommodations  

they need to stay healthy and working due to gaps in the Pregnancy  
Discrimination Act and the Americans with Disabilities Act...................................................................4

2.	Pregnant workers continue to be forced to risk their economic  
security—in the midst of a global pandemic that has had a  
disproportionate impact on women’s careers. .......................................................................................6

3.	 Urgent action is needed to support maternal health and  
pregnancy accommodations are one critical solution. ...........................................................................6

4.	 While five more states have passed pregnancy accommodations laws  
in the last two years, including Tennessee, pregnant workers deserve  
the right to reasonable accommodation no matter where they live.......................................................7

Introduction................................................................................................................................................................. 8

1. �Pregnant workers are still being denied the accommodations they  
need due to gaps in federal law.............................................................................................................................. 9
The Pregnancy Discrimination Act is Still Failing Pregnant Workers..........................................................9
Pregnancy Discrimination Is Pervasive in the Public Sector as Well  

as Private Sector......................................................................................................................................12
The Americans with Disabilities Act Does Not Meet the Needs of  

Pregnant Workers...................................................................................................................................14

2. �Pregnant workers continue to be forced to risk their economic  
security—in the midst of a global pandemic that has had a  
disproportionate impact on women’s careers...................................................................................................... 15

3. �Business support for pregnancy accommodations has grown stronger............................................................. 17

4. �It has only become clearer that urgent action is needed to support  
maternal health....................................................................................................................................................... 18

5. �Progress towards a clear right to pregnancy accommodations has  
been made at the state level, but gaps remain..................................................................................................... 21

Endnotes...................................................................................................................................................................... 25

http://www.abetterbalance.org


4W W W. A B E T T E R B A L A N C E . O R G

Executive Summary
For over a decade, A Better Balance has been leading the movement to remedy the 
second-class treatment facing pregnant workers, especially women of color in low-
wage jobs, and to lift up the voices of the workers who have been forced to choose 
between their paycheck and a healthy pregnancy.1 Those injustices have come into 
sharper relief with the onset of the COVID-19 pandemic and millions of women 
forced out of the workplace due to pregnancy and caregiving needs, or forced to 
put their health at risk as essential workers. The time to level the playing field and 
ensure pregnant workers can fully participate in the workforce is now. To do that, 
Congress must pass the Pregnant Workers Fairness Act.

In the two years since we published 
Long Overdue, which laid out the 
critical need for the federal Pregnant 
Workers Fairness Act, the legislation 
has made significant progress. The 
Pregnant Workers Fairness Act passed 
the House of Representatives twice, 
first in September 2020 and again 
in May 2021, with overwhelming 
bipartisan support, including the 
support of both Democratic and 
Republican House leadership. Major 
business groups including the U.S. 
Chamber of Commerce, Society for 
Human Resources Management, the 
National Restaurant Association, 
and others are also calling for the 
bill’s passage because of the clarity it 
provides employers and the critical 
role it will play in keeping pregnant 
workers healthy and attached to the 
workforce.2 Yet, the Pregnant Workers Fairness Act is still not law and because 
of that, pregnant workers are still being forced out of work or onto unpaid leave 
or forced to risk their health because of gaps in our nation’s laws.3 Congress must 
pass the Pregnant Workers Fairness Act into law without delay and send it to the 
President’s desk. 

1. Pregnant workers are still being denied the accommodations 
they need to stay healthy and working due to gaps in the Pregnancy 
Discrimination Act and the Americans with Disabilities Act. 

As laid out in our 2019 Long Overdue report and Congressional testimony, over two-
thirds of pregnant workers are losing their pregnancy accommodation cases under 
the Pregnancy Discrimination Act (PDA) because the current legal standard, laid 

http://www.abetterbalance.org
https://www.abetterbalance.org/wp-content/uploads/2019/05/Long-Overdue.pdf
https://www.abetterbalance.org/wp-content/uploads/2019/05/Long-Overdue.pdf
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out in the Supreme Court case Young v. UPS, puts a uniquely burdensome standard 
on pregnant workers to jump through legal hoops to show that someone else in 
their workplace received similar accommodations to them in order to receive 
their own medically necessary accommodations, a burden not put on workers with 
disabilities.4 Long Overdue lays out case after case where pregnant workers are being 
denied reasonable accommodations because of the burdensome Young standard.5 
Unfortunately, the problem has persisted. In 2021, pregnant workers continue to 
be denied access to justice due to this unjust legal standard. 

For example, in the last year:

	◆ Julia Barton, a corrections officer who was denied pregnancy 
accommodations to avoid toxic fumes, high temperatures, prolonged 
standing, and pushing over 100 pounds,6 lost her August 2020 case because 
she could not meet Young’s onerous comparator standard.7

	◆ A group of low-wage pregnant retail workers who needed modifications 
to their jobs to reduce the weight they were required to lift and the amount 
of time they were forced to stand lost their February 2021 case because the 
court found—even though all employees with on-the-job injuries were 
accommodated—they did not have sufficient comparator evidence.8

Pregnant workers can try to bypass this arduous journey of proof by seeking 
reasonable accommodations under the Americans with Disabilities Act (ADA). 
However, for many pregnant workers, the Americans with Disabilities Act, too, 
is continuing to fail to address their needs.9 Although pregnant workers with 
qualifying disabilities are covered by this law, millions of pregnant workers 
with medical needs, but not disabilities, are left out in the cold—for example, 
pregnant workers who need modest accommodations such as a stool, extra 
water or restroom breaks, or a temporary reprieve from heavy lifting to prevent 
complications.10 As we laid out extensively in recent Congressional testimony, 
over the years, courts have repeatedly held that pregnancy, on its own, is not a 
disability and therefore the ADA does not entitle pregnant workers to even modest 
accommodations.11 As recently as just a few months ago, courts have continued to 
affirm that pregnancy, absent complications, is not an ADA-qualifying disability 
meriting accommodation.12  

Furthermore, even pregnant workers who have 
serious complications are losing their Americans with 
Disabilities Act cases. 

	◆ For instance, in 2020, one court held that 
a plaintiff with pregnancy complications, 
including preeclampsia, did not have an ADA-
qualifying disability13—despite the fact that 
preeclampsia is one of the three leading causes 
of maternal mortality.14

http://www.abetterbalance.org
https://www.abetterbalance.org/wp-content/uploads/2019/05/Long-Overdue.pdf
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2. Pregnant workers continue to be forced to risk their economic 
security—in the midst of a global pandemic that has had a 
disproportionate impact on women’s careers. 

The Pregnant Workers Fairness Act is a necessary measure to keep women healthy 
and attached to the workforce as the economy recovers. As we also laid out in Long 
Overdue and in Congressional testimony, without the protection of a federal 
Pregnant Workers Fairness Act, pregnant workers, especially women in low-
wage and physically demanding jobs, have often experienced dire economic 
consequences when pushed out or terminated for needing accommodations.15 
Nearly two-thirds of women are the primary or co-breadwinner for their 
families;16 those who are pushed onto leave often must use up saved paid or 
unpaid leave they had hoped to reserve to recover from childbirth, and then, 
unable to afford more time without a paycheck, must return to the workforce 
much earlier than planned or medically advisable. 

In addition to income, workers often lose health insurance as a result of losing 
their jobs, forcing them to delay or avoid critical pre- or post-natal care, or 
leaving them with crippling medical bills.17 Prospects of promotion, advancement, 
and retirement savings also disappear, especially as it becomes more difficult to 
reenter the workforce after becoming a mother.18

To this day, we continue to hear from hundreds of pregnant workers through 
our free legal helpline who are fired or forced out instead of being granted 
the timely reasonable accommodations they need to protect their health 
and keep their jobs. The options they routinely face—risk your health or 
lose your paycheck—reinforce the stereotype that pregnancy, motherhood, 
and employment are irreconcilable and defy the purpose of the Pregnancy 
Discrimination Act. This choice between a healthy pregnancy and economic 
security has become, and remains, increasingly impossible during an ongoing 
global pandemic, especially for those on the frontlines as essential workers. 

	◆ In 2020, at the height of the pandemic, we heard from Tesia, a pregnant 
retail worker in Missouri, who was forced out of work after her employer 
refused to let her keep a water bottle with her after the store’s water 
fountain was shut down due to concerns about COVID-19.19

Preserving pregnant workers’ economic security was a matter of critical 
importance before the pandemic, but now, with experts suggesting that it could 
take years to undo the pandemic’s damage to women’s economic equality,20 the 
federal Pregnant Workers Fairness Act has taken on a new urgency. 

3. Urgent action is needed to support maternal health and 
pregnancy accommodations are one critical solution. 

Support for the Pregnant Workers Fairness Act has also grown among advocacy 
organizations focused on safeguarding and improving maternal health. 

http://www.abetterbalance.org
https://www.abetterbalance.org/wp-content/uploads/2019/05/Long-Overdue.pdf
https://www.abetterbalance.org/wp-content/uploads/2019/05/Long-Overdue.pdf
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Accommodations are often low or no-cost21 but high impact, helping to prevent 
miscarriage, preterm birth, low-birth weight, preeclampsia, birth defects, and more.22 

	◆ In November 2020, we heard from Jordan, a cashier at a large retailer in 
Mississippi, who was forced onto unpaid leave after her employer refused 
to give her a lifting accommodation, more frequent breaks to drink water 
and sit, and reduced schedule, even though she had experienced preterm 
contractions and severe dehydration requiring medical attention.23 

While the pandemic has created new risks and challenges for pregnant workers, 
America’s inexcusably and inequitably high maternal morbidity and mortality 
statistics predate the pandemic. Rates of maternal morbidity and mortality are 
disproportionately high for women of color—for example, Black women experience 
maternal mortality at three to four times the rate of white women, and Indigenous 
women face similarly high rates.24 The 
PWFA is a crucial measure to address these 
unacceptable disparities.

4. While five more states 
have passed pregnancy 
accommodations laws in 
the last two years, including 
Tennessee, pregnant workers 
deserve the right to reasonable 
accommodation no matter where 
they live.

Since the publication of Long Overdue, five 
additional states—Tennessee, Oregon, 
Maine, Virginia, and New Mexico—have passed pregnancy accommodations 
laws bringing the total number of states with additional protections for 
pregnant workers to 30. Most recently, on June 22, 2020, Tennessee’s pregnancy 
accommodations law passed with unanimous support in the legislature and strong 
support from the business community, including support from all four of the state’s 
major urban Chambers of Commerce.25 This represents enormous progress, but 
state-by-state progress is not enough. There is an urgent need for federal action.

Long Overdue made a clear case for the federal Pregnant Workers Fairness Act. Two 
years and a global pandemic later, it has become only clearer that urgent action 
is needed to ensure that pregnant workers can receive the accommodations they 
need to remain healthy and on the job. Congress has the opportunity to pass 
this bill this session. The clear lessons of the COVID-19 pandemic, the support of 
businesses and employee-rights groups, and the voices of the countless pregnant 
workers who could have been helped by a federal PWFA in the last two years 
all point to one thing: The time for the Pregnant Workers Fairness Act is now—
pregnant workers cannot, and should not have to, wait any longer.

http://www.abetterbalance.org
https://www.abetterbalance.org/wp-content/uploads/2019/05/Long-Overdue.pdf
https://www.abetterbalance.org/wp-content/uploads/2019/05/Long-Overdue.pdf
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Introduction
Long Overdue: It Is Time for the Federal Pregnant Workers Fairness Act, published in May 
2019, made clear that, more than four decades after the passage of the Pregnancy 
Discrimination Act (PDA), pregnant workers are still being treated like second-
class citizens, forced to choose between their job and a healthy pregnancy.26 The 
reason for this is clear: Due to gaps in federal law, pregnant workers are too often 
unable to receive the reasonable accommodations they need to stay both healthy 
and working. As a result, pregnant workers, disproportionately Black and Latinx 
women in low-wage, inflexible, and physically demanding jobs, are routinely 
fired or forced out on unpaid leave—or are forced to risk their health—instead of 
being granted a temporary, reasonable accommodation that 
would allow them to keep working and maintain a healthy 
pregnancy. We have documented these issues in numerous 
reports over the years.27 

Long Overdue concluded this country needs the Pregnant 
Workers Fairness Act for three clear reasons: 

1.	 We surveyed case law following the Supreme Court 
case Young v. UPS—a case that was supposed to provide 
clarity around pregnancy accommodations—and 
found two-thirds of pregnant women were still losing 
their Pregnancy Discrimination Act accommodation 
cases largely because they needed to show someone 
similarly situated in their workplace was given a similar 
accommodation, a uniquely burdensome and onerous 
standard that treats pregnant workers like second-class 
citizens; 

2.	Pregnancy accommodations help keep women healthy 
and attached to the workforce and also make good 
business sense; and 

3.	States have been stepping in to the fill gaps but state-
by-state change is not enough. Every pregnant worker, 
no matter where they live, deserves respect, dignity, and 
equality at work. As Long Overdue made clear, a federal law 
creating a clear right to reasonable accommodations based on pregnancy—
the Pregnant Workers Fairness Act (PWFA)—is the only solution. 

Two years and a global pandemic after Long Overdue’s publication, it has become only 
clearer that urgent action is needed to ensure that pregnant workers can receive 
the accommodations they need to remain healthy and on the job. The COVID-19 
pandemic has laid bare the urgent need for solutions to keep women attached to 
the workforce. Workers, disproportionately Black and Latina women,28 have exited 
the workforce in droves due to lack of pregnancy accommodations, caregiving 

http://www.abetterbalance.org
https://www.abetterbalance.org/wp-content/uploads/2019/05/Long-Overdue.pdf
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https://www.abetterbalance.org/wp-content/uploads/2019/05/Long-Overdue.pdf
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responsibilities,29 and a lack of supportive work-family policies.30 At the same time, 
millions of women remain in the workforce, with women of color disproportionately 
represented in frontline, often low-wage, jobs such as fast-food, retail, and 
cashiering,31 where they continue to face structural biases that prevent them from 
caring for themselves and loved ones and maintaining economic security. 

The bipartisan federal Pregnant Workers Fairness Act, which would require 
employers to provide reasonable accommodations to employees for pregnancy, 
childbirth, and related medical conditions, unless such accommodation would 
cause an undue hardship for the employer, is the way forward.32 The PWFA uses the 
familiar reasonable accommodation framework, modeled after the Americans with 
Disabilities Act, to create a clear, understandable standard. 

Congress has the opportunity to pass this bill—H.R. 1065/S. 1486—this year. The 
clear lessons of the COVID-19 pandemic, the support of businesses and employee-
rights groups, and the voices of the countless pregnant workers who could have been 
helped by a federal PWFA in the last two years all point to one thing: The time for 
action is now—pregnant workers cannot, and should not have to, wait any longer.

Long Overdue detailed the failures of federal law to address pregnant workers’ 
need for accommodations. Two years later, these gaps in federal law persist, 
leaving pregnant workers without clear rights and employers confused about 
their obligations. 

The Pregnancy Discrimination Act is Still Failing Pregnant Workers

As described in Long Overdue, the Pregnancy Discrimination Act “is not cutting it 
for pregnant workers in need of accommodations to stay healthy and on the job. In 
2015, in Young v. UPS,33 the Supreme Court set a new legal standard for evaluating 
pregnancy accommodation cases under the PDA, a standard that employers 
and employees alike hoped would provide clarity in a muddled legal landscape. 
Unfortunately, for too many women it did not.”34 In some ways, the Young decision 
furthered the purposes of the PDA, but post-Young, pregnant workers must still 
overcome the significant barrier posed by the “comparator” standard—that is, 
they must prove that someone else “similar in their ability or inability to work” 
was accommodated in order to be entitled to an accommodation. Long Overdue 

1. Pregnant workers are still being 
denied the accommodations they 
need due to gaps in federal law

http://www.abetterbalance.org
https://www.abetterbalance.org/wp-content/uploads/2019/05/Long-Overdue.pdf
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demonstrated that, largely due to the “comparator” standard, the PDA continues to 
fail pregnant workers. In fact, the analysis in Long Overdue found that, in two-thirds 
of cases that brought accommodations claims under the PDA after Young, pregnant 
workers were still losing their claims.35 

Two years later, pregnant workers seeking accommodations continue to lose their 
PDA claims due to an unjust legal standard. For example, in an August 2020 case, 
Julia Barton, a corrections officer, needed minor pregnancy accommodations to 
avoid toxic fumes, high temperatures, prolonged standing, and pushing over 100 
pounds—a request her employer 
denied.36 As a result, Barton was 
forced onto unpaid leave.37 The court 
affirmed her employer’s refusal 
to accommodate, reasoning that, 
under Young, Barton’s inability to 
“describe what, if any, reasonable 
accommodations were offered to 
other corrections officers outside 
of the protected group (pregnant 
women),” was fatal to her claim.38

Likewise, in a February 2021 case, a 
group of low-wage pregnant workers 
needed modifications to their jobs to 
reduce the weight they were required 
to lift and the amount of time they 
were forced to stand.39 Their employer 
refused, under the guise of a national 
policy of only accommodating 
workers injured on the job.40 The 
Western District of Wisconsin 
endorsed the company’s failure to accommodate due to insufficient comparator 
evidence.41 Invoking Young, the court reasoned that, even though “100 percent 
of employees injured on-the-job” were accommodated—while no pregnant 
employees were even eligible for accommodation under the company’s policy—
the EEOC had failed to present sufficient comparator evidence.42 

Indeed, seven years after the Supreme Court published its complicated Young 
decision, some courts still fail even to apply the appropriate test (as announced by 
the Supreme Court in Young) in PDA accommodation cases.43 Recently, one court 
even stated, incorrectly, that plaintiffs “must show that a comparator was treated 
more favorably in nearly identical circumstances”44—an overly rigid standard 
unsupported by the Court’s decision in Young. 

These recent decisions further illustrate how steep a barrier Young and its 
comparator standard have erected to proving pregnancy discrimination in court. 
As we wrote in Long Overdue, “[p]regnant workers’ own experiences should be 
enough to prove discrimination, irrespective of comparators or a significant burden 

http://www.abetterbalance.org
https://www.abetterbalance.org/wp-content/uploads/2019/05/Long-Overdue.pdf
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showing, just as it is for workers with disabilities, who do not have to jump through 
these evidentiary hoops in order to receive the accommodations they need.”45 

Even when pregnant workers have evidence that similarly-situated employees 
were treated more favorably, the comparator standard creates an unnecessary 
hurdle not required of employees with disabilities, and makes what could 
and should be a simple process for receiving accommodations into a lengthy, 
labyrinthine challenge that many pregnant workers are not able to navigate while 
also managing their pregnancies and their work. 

	◆ Charlotte,46 a pregnant nurse in Pennsylvania, was advised by her doctor to 
avoid contact with patients who had tested positive for, or were suspected 
to have, COVID-19. Her employer accommodated others with restrictions by 
placing them on other units or allowing them to shift to remote roles, but 
they told her they would not accommodate her. She was forced to use her 
PTO when assigned to COVID-19 units. However, she did not have much PTO 
available, and so she also had to work on units with COVID-positive patients 
several times, risking her health and the health of her pregnancy.

Moreover, since Long Overdue’s publication, hundreds more workers have called 
A Better Balance’s free and confidential legal helpline because they are unable to 
receive accommodations to stay healthy and working due to glaring gaps in federal 
legal protections. 

	◆ We heard from Jennifer, a nurse practitioner in Texas. She found out that she 
was pregnant right before the pandemic started. As a frontline healthcare 
worker, she was concerned about pregnancy and COVID-19, and her doctor 
advised her to limit her exposure. She was doing well maintaining her safety 
even in a challenging environment, but then her employer reassigned her 
to a higher-risk area. When she was approximately seven months pregnant, 
she asked for the same basic safety precautions that were given to a male 
doctor who had an autoimmune condition. Her employer denied her request 
and told her she was no good to them pregnant—she was forced onto unpaid 
leave for the rest of her pregnancy and replaced with a non-pregnant worker.

“�I was devastated. I needed to work to support my family . . .. I was put into a position to choose between 
safety and supporting my family . . .. The whole situation was terrifying. It’s common sense not to 
discriminate against a pregnant woman, but unless the law reflects that, it’s going to keep happening. I 
know I speak for moms out there, when I say we are exhausted. A pregnant woman is valuable. We’re 
valuable to the country, we’re valuable to the workforce, and it’s time that we start getting treated 
that way.” —Jennifer, nurse practitioner in Texas

http://www.abetterbalance.org
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	◆ And we heard from Jacqueline, a massage therapist in Pennsylvania,47 who 
called us in June 2020. After being closed for several months due to the 
coronavirus, her employer invited all full-time employees to return to work 
as the spa was preparing to reopen and asked them to sign a document 
stating they agreed to return to their full-time schedules. Jacqueline was in 
her third trimester of pregnancy and asked to return to work on a part-time 
basis due to her pregnancy-related medical needs, which she had previously 
raised with her employer. For example, she had experienced cramping in her 
uterus and had gone to the emergency room upon the advice of her OB/GYN 
due to difficulty breathing. Her employer said they could not accommodate 
her and wished her luck. When she asked for clarification about whether she 
was still an employee, she received no response. 

Pregnancy Discrimination Is Pervasive in the Public Sector as Well 
as Private Sector

While the examples provided above highlight the prob-
lems that persist among private employers, state em-
ployers also have a long history of participating in, and 
fostering, unconstitutional sex discrimination, including 
gender-role stereotyping, by failing to provide reasonable 
accommodations to allow pregnant women to be both 
mothers and wage earners.48 

In Oklahoma, Clarisa Borchert, a childcare attendant, in-
formed her employer, a state university child care center, 
that she was pregnant.49 When Borchert’s doctor recom-
mended a 20-pound lifting restriction—which Borchert 
believed would allow her to continue to care for infants—
the state told her that she would not be permitted to 
work “with restrictions of any kind.”50 The gender-based 
animus underlying the state’s blanket refusal to accom-
modate Borchert’s pregnancy was revealed by the “daily 
disparaging comments” made by Borchert’s boss and 
other employees about her pregnancy.51 For instance, in 
response to Borchert’s “severe and ongoing nausea and 
vomiting caused by her pregnancy,” her boss told her to 
“get over it” and accused her of feigning illness, telling 
Borchert that she “wasn’t really sick.”52 Soon thereafter, 
the state issued Borchert a Separation Notice.53

In North Carolina, Lauren Burch, a special agent, in-
formed her employer, the state alcohol enforcement 
agency, that she was pregnant.54 On her doctor’s advice, 
Burch requested light duty status to avoid “situations 
that would put her at risk for physical altercations.”55 Her 
state employer approved the request but assigned her 

http://www.abetterbalance.org
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to a worksite that “required a daily, six-hour round-trip commute” (for which she 
was provided “no work credit for travel time” and was forced to use “her personal 
vehicle at her own expense”).56 The state refused to grant her an assignment with 
a shorter commute—despite Burch’s doctor’s recommendation that she travel no 
more than 1.5 hours—and pushed her onto unpaid leave.57

In Kansas, Deanna Porter, a psychi-
atric aide, informed her employer, a 
state hospital, that she was pregnant. 
When Porter’s doctor advised that she 
avoid lifting more than 40 pounds, the 
state refused to allow Porter to work 
with the lifting restriction in place 
and sent her home.58 Shortly thereaf-
ter, she was terminated.59 

Due to a combination of gaps in the 
law and narrow judicial interpreta-
tions,60 Congress’s efforts through 
the PDA61 to eradicate “the pervasive 
presumption that women are moth-
ers first, and workers second”62 have 
“proved ineffective for a number 
of reasons.”63 The PDA’s failure to 
combat states’ record of unconstitutional gender discrimination demands further 
action by Congress.64 Where, as here, “Congress ha[s] already tried unsuccessfully” 
to remedy violations of equal protection and such “previous legislative attempts 
ha[ve] failed,” then “added prophylactic measures” are justified and, indeed, im-
perative.65 The Pregnant Workers Fairness Act (PWFA) is just such a measure. 

The PWFA is narrow, tailored, and targeted to combat gender discrimination, 
including invalid sex role stereotypes about the place of “mothers or mothers-to-
be”66 in the work sphere.67 By requiring reasonable accommodation of pregnant 
workers only where doing so would not cause employers undue hardship, the 
PWFA is carefully crafted to deter and quickly remedy unconstitutional sex 
discrimination in the hiring, retention, and promotion of young (potentially-
pregnant) women and soon-to-become mothers.68 Moreover reasonable 
accommodations for pregnancy are inherently time-limited,69 and the vast majority 
of accommodations pregnant workers need, like the right to carry a water bottle 
or sit on a stool at a retail counter, are low-cost or no-cost.70 The minimal (or 
non-existent) economic cost of a pregnancy accommodation is one reason major 
industry groups, such as the U.S. Chamber of Commerce, champion the PWFA. 

Most pregnant workers want, and need, to be able to receive an accommodation 
promptly so they can continue earning income while maintaining a healthy 
pregnancy. But the lack of clarity under the PDA leaves many without the ability to 
obtain the accommodations they need.

http://www.abetterbalance.org
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The Americans with Disabilities Act Does Not Meet the Needs of 
Pregnant Workers

Pregnant workers left behind by the PDA may try to turn, instead, to the Americans 
with Disabilities Act (ADA). However, as we laid out extensively in our March 
2021 Congressional testimony, for many pregnant workers, the Americans with 
Disabilities Act, too, is continuing to fail to address their needs.71 Although the 
ADA provides an explicit right to reasonable accommodation for workers with 
disabilities, most pregnancy-related conditions are not deemed “disabilities” as 
required to trigger protection under the law.72 

First and foremost, a pregnant worker 
who has no complications but seeks an 
accommodation in order to prevent a 
complication from arising, will not be 
able to get an accommodation under 
the ADA. As recently as late 2020, 
courts have continued to affirm that 
pregnancy, absent complications, 
is not an ADA-qualifying disability 
meriting accommodation.73 

Furthermore, even though Congress 
expanded the ADA in the 2008 ADA 
Amendments Act and in theory it 
should provide accommodations 
for workers with pregnancy-related 
disabilities, courts have interpreted 
the ADA Amendments Act in a way that did little to expand coverage even for those 
pregnant workers with serious health complications. 

	◆ In 2020, one court held that a plaintiff with pregnancy complications, 
including preeclampsia, did not have an ADA-qualifying disability74—
despite the fact that preeclampsia is one of the three leading causes of 
maternal mortality.75

As one court recently concluded, “[a]lthough the 2008 amendments broadened the 
ADA’s definition of disability, these changes only have had a modest impact when 
applied to pregnancy-related conditions.”76 Thus, even in scenarios where pregnant 
workers have presented very serious complications related to pregnancy, courts 
have still been unwilling to recognize those as ADA-qualifying disabilities because 
the complication did not amount to an “impairment” in the courts’ view, and/
or their pregnancy complication did not substantially limit a major life activity.77 
Examples of pregnancy-related complications that did not merit ADA protections 
even after Congress amended the law include high-risk pregnancy, hyperemesis 
gravidarum, and pregnancy-related bleeding.78 
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2. Pregnant workers continue to 
be forced to risk their economic 
security—in the midst of a 
global pandemic that has had 
a disproportionate impact on 
women’s careers

As Dina Bakst, A Better Balance Co-Founder and Co-President, testified in the 
House of Representatives in March 2021, “the PWFA was needed long before the 
pandemic, [but] it has taken on a new urgency as a critical measure necessary to 
keep women healthy and attached to the workforce.”79 The COVID-19 pandemic 
has both shined a light on and heightened a 
crisis of care in the United States, emphasizing 
the inequitable burdens that fall on those who 
balance competing demands from work and 
care responsibilities. This crisis often starts 
when pregnant workers find themselves 
unsupported at work as they seek to maintain 
their health, the health of their pregnancies, 
and their economic security while pregnant—a 
delicate balancing act that has been made only 
more difficult by the economic precarity and 
increased health risks many pregnant workers 
have faced during the pandemic. 

This bias and inflexibility that often starts 
when women become pregnant snowballs into 
lasting economic80 and health disadvantages.81 
We call this the “pregnancy penalty.”82 As the 
pandemic continues, and as many people return 
to work and the country starts to emerge from 
an economic recession, it is more necessary 
than ever that pregnant workers are able to 
balance maintaining a healthy pregnancy 
with maintaining their economic security. The 
COVID-19 pandemic has disproportionately 
harmed women, especially women of color in 
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low-wage occupations.83 Rebuilding the workforce post-pandemic cannot mean 
a return to a pre-pandemic status quo that too often failed to enable women and 
families to maintain their economic security.

Without the protection of a federal Pregnant Workers Fairness Act, pregnant 
workers, especially women in low-wage and physically demanding jobs, have 
often experienced dire economic consequences when pushed out or terminated 
for needing accommodations. Nearly two-thirds of women are the primary or 
co-breadwinner for their families;84 those who are pushed onto leave often must 
use up saved paid or unpaid leave they had hoped to reserve to recover from 
childbirth, and then, unable to afford more time without a paycheck, must return 
to the workforce much earlier than planned or medically advisable. In addition to 
income, workers often lose health insurance because of termination or jobs loss, 
forcing them to delay or avoid critical pre- or post-natal care, or leaving them with 
crippling medical bills.85 Prospects of promotion, advancement, and retirement 
savings also disappear, especially as it becomes more difficult to reenter the 
workforce after becoming a mother.86 

For example, at the height of the pandemic, Tesia, a pregnant retail worker in 
Missouri, called A Better Balance’s free legal helpline.87 Tesia worked in an area of 
the store with hot temperatures and little access to water. She called us because 
the store’s water fountain had been shut down due to COVID-19 safety concerns. To 
avoid experiencing dehydration, which can trigger significant health consequences 
during pregnancy, she asked her manager if she could keep a water bottle behind 
the counter. He refused. Frightened for the health of her pregnancy, she was forced 
out of her job.

Preserving pregnant workers’ economic security was a matter of critical 
importance before the pandemic, but now, with experts suggesting that it could 
take years to undo the pandemic’s damage to women’s economic equality,88 the 
federal Pregnant Workers Fairness Act has taken on a new urgency. The Pregnant 
Workers Fairness Act is a necessary measure to keep women healthy and attached 
to the workforce as the economy recovers. 

“�I never expected to be treated badly, it really threw me off. I thought because the conditions were kind of 
bad with the heat, the slick floors, and multiple COVID cases going around, that things would be different 
and I would be able to be accommodated. But I wasn’t. . . . They told me I would have to take unpaid leave, 
or I would have to quit. So, I decided that it would be best for my health and the health of my child to quit 
my position, and this caused my financial situation to be entirely different. I wasn’t able to save money like I 
had planned, because as we all know, babies, children, are very expensive, with diapers and formula and the 
many other things that they’re going to need.” —Tesia, retail worker in Missouri
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3. Business support for 
pregnancy accommodations  
has grown stronger

In the last two years, the business community has expressed its strong support for 
the Pregnant Workers Fairness Act. The bill under consideration in Congress this 
session reflects extensive negotiations between the U.S. Chamber of Commerce 
and advocates that ensures the bill remains strong for employees and clear for 
employers, and the bill has garnered significant support from businesses.89 The 
U.S. Chamber of Commerce supports the federal Pregnant Workers Fairness Act 
because “ensuring that expectant mothers have every option to stay active in 
the workplace is good for women, families, and business. This legislation reduces 
confusion by establishing clear guidelines and a balanced process that works for 
employers and employees alike.”90 The Society for Human Resources Management 
(SHRM) also supports the bill, as do major corporations including Adobe, Cigna, 
Levi Strauss, L’Oréal, and Microsoft, among others.91

In an open letter to the House of Representatives in advance of their vote on the 
bill this session, several major business associations wrote that “[t]his bipartisan 
bill is a strong reminder that through good faith negotiations, legislative solutions 
to important workplace questions and problems can be found. We believe that 
Congress should pass H.R. 1065 with no changes.”92 The consensus is clear: The 
Pregnant Workers Fairness Act is good for business. 

Twelve Major Business Associations Sent a Letter to Congress in Support of the PWFA:
	◆ U.S. Chamber of Commerce
	◆ Society for Human Resource Management
	◆ Associated Builders and Contractors
	◆ BASF Corporation
	◆ College and University Professional Association for Human Resources
	◆ Dow
	◆ HR Policy Association
	◆ International Franchise Association
	◆ National Restaurant Association
	◆ National Retail Federation
	◆ pH-D Feminine Health
	◆ Retail Industry Leader Association
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4. It has only become clearer 
that urgent action is needed to 
support maternal health

The federal Pregnant Workers Fairness Act also has a key role to play when it 
comes to improving maternal health. While many pregnant workers are able 
to safely work through their pregnancies without need for accommodations 
many, especially those in physically demanding jobs—disproportionately women 
of color93—may need modest accommodations in order to stay healthy during 
pregnancy.94 For some, physically-demanding jobs, as described in Long Overdue, 
can increase the risk of miscarriage or preterm birth, put pregnant workers at 
risk of falls and injuries, and lead 
to other maternal and infant health 
problems, including low-birth weight, 
preeclampsia, birth defects, and 
more.95 In many cases, modest, low-
cost accommodations, such as access 
to a water bottle, additional bathroom 
breaks, a stool to sit on, or help with 
heavy lifting can significantly reduce 
these risks.96 

The pandemic has also exacerbated 
the challenges pregnant workers face 
in profound ways, especially as data 
now shows contracting COVID-19 
while pregnant can lead to an in-
creased risk of severe illness and 
death, making immediate passage of 
the Pregnant Workers Fairness Act 
all the more crucial.97 For example, in 
November 2020, we heard from Jordan, a cashier at a large retailer in Mississippi.98 
When Jordan began to experience preterm contractions, her health care provider 
requested that she stop lifting heavy objects and reduce her schedule. Her employ-
er ignored her request and required that she continue to lift boxes. Her employer 
also refused to grant her more frequent breaks to drink water or sit, even though 
she experienced severe dehydration that required medical attention. Worried 
about the consequences of not receiving these accommodations, her doctor advised 
that she go on unpaid leave, forcing her to lose critical income. 
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While the pandemic created new 
risks and challenges for pregnant 
workers, America’s inexcusably 
and inequitably high maternal 
morbidity and mortality statistics 
predate the pandemic. Rates of 
maternal morbidity and mortality are 
disproportionately high for women 
of color—for example, Black women 
experience maternal mortality at 
three to four times the rate of white 
women, and Indigenous women face 
similarly high rates.99 These statistics 
paint a troubling picture of the legacy 
and ongoing presence of racism 
embedded both in medical care and 
in the social determinants of health, 
including workplace treatment. 
Indeed, while Black women make up 14.3 percent of the population, nearly 30 
percent of pregnancy discrimination complaints are filed by Black women.100 At the 
same time, as mentioned above, Black women, Latinx, and immigrant women are 
disproportionately likely to work in the kind of low-wage, physically-demanding 
jobs in which requests for modest accommodations are most necessary and most 
often ignored.

Passage of a federal Pregnant Workers Fairness Act has emerged as one key tool 
to improve maternal and infant health overall, and to eliminate racial disparities 
in maternal and infant health. Accordingly, numerous organizations dedicated 
to eliminating racial disparities in maternal health outcomes have become vocal 
supporters of the federal PWFA in the last two years. For Black women, “putting 
a national pregnancy accommodation standard in place . . . has the potential to 
improve some of the most serious health consequences Black pregnant people 
experience.”101 As the Black Mamas Matter Alliance and other organizations 
dedicated to promoting Black maternal health wrote in a September 2020 letter to 
Congress in support of the Pregnant Workers Fairness Act: 

“Faced with the threat of termination . . . Black pregnant people are often forced 
to keep working which can compromise their health and the health of their 
pregnancy. . . . Black women have the highest incidence of preterm birth and 
yet we know that workplace accommodations such as reducing heavy lifting, 
bending, or excessive standing can help prevent preterm birth, the leading 
cause of infant mortality in this country. Black women are also at higher risk of 
preeclampsia, which is one of the leading causes of maternal mortality. We are 
still learning about how to prevent this dangerous medical condition, yet we 
know that simply allowing workers to take bathroom breaks can prevent urinary 
tract infections which are strongly associated with preeclampsia.”102    
— Black Mamas Matter Alliance & organizations dedicated to supporting Black 
maternal health and ending racial injustice
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Maternal Health Equity Groups Support the Federal PWFA

In a 2021 letter to Congress in support of the federal PWFA, forty-three maternal health equity groups wrote:

“�Unfortunately, too many pregnant workers, particularly pregnant people of color, face barriers to 
incorporating even these small changes to their workdays. For example, Black women experience 
maternal mortality rates three to four times higher than white women, with Indigenous women 
similarly experiencing disproportionately high rates. The circumstances surrounding these alarming 
statistics can often be attributed to a lack of access to care, including due to inflexible workplaces, 
and deep biases in racial understanding. Various social determinants such as health, education, 
and economic status drastically influence the outcomes of pregnancy for Black women leading to 
severe pregnancy-related complications. . . . Black pregnant workers along with Latinx and immigrant 
women are disproportionately likely to work in physically demanding jobs that may lead to workers 
needing modest accommodations to ensure a healthy pregnancy. Too often, however, those requests 
are refused or ignored, forcing pregnant workers of color to disproportionately contend with unsafe 
working conditions. . . . The Pregnant Workers Fairness Act is a measured approach to a serious problem. 
As organizations dedicated to maternal health and closing racial disparities in pregnancy and birth 
outcomes, we understand the importance of reasonable workplace accommodations to ensure that 
pregnant persons can continue to provide for their families and have safe and healthy pregnancies. We 
collectively urge swift passage of the Pregnant Workers Fairness Act.”
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5. Progress towards a clear right 
to pregnancy accommodations 
has been made at the state level, 
but gaps remain

In 2019, Long Overdue made the case for urgent action to ensure that pregnant 
workers have a clear right to the accommodations they need to maintain their 
health and their economic security while pregnant. Since then, an additional five 
states—Tennessee, Oregon, Maine, Virginia, and New Mexico—have responded 
to that need, passing state-level pregnancy accommodations laws with broad 
bipartisan support.103 

Most recently, Tennessee passed their 
state pregnancy accommodations law with 
unanimous support.104 The bill had the 
strong support of all four of the state’s major 
metropolitan Chambers of Commerce— 
Chattanooga, Knoxville, Memphis, and 
Nashville—who, in their joint legislative 
agenda, called the bill’s provision of reasonable 
accommodations for pregnant workers 
absent any undue hardship on their employer 
a “commonsense requirement[].”105 Many 
Tennessee businesses also supported the law, 
and the Tennessee Chamber of Commerce and 
Tennessee NFIB took a neutral position on the 
bill after negotiations to provide clarifying 
language. 

	◆ In the Tennessee State Senate, the bill was championed by Republican State 
Senator Becky Duncan Massey, who described the bill as “a commonsense 
bill to help provide clear guidelines for employers and employees on how to 
navigate pregnancy in the workplace.”106 She emphasized that “no pregnant 
woman in Tennessee should have to choose between her job and her health 
during a pregnancy,” and as “pro-family, pro-business.”107

This represents enormous progress, and is a clear indication that the need for 
stronger workplace protections for pregnant workers is recognized throughout 
the country. And state laws are working—for example, Catherine,108 a retail worker 
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in New York State, requested to sit on a stool midway through her pregnancy 
to address her swollen feet. Her boss refused, saying he didn’t like how it would 
look if customers saw her sitting. But after she explained the New York Pregnant 
Workers Fairness Act to her boss, she was allowed to use the stool as needed. 

However, state-by-state progress is not enough. As the workforce adapts to the 
post-pandemic future—including by moving to start new jobs or adapting to long-
term remote work—pregnant workers need, and deserve swift federal action to 
ensure that their rights do not depend on where they live. And businesses deserve 
a clear, understandable federal standard. It is federal law that is as at the root of 
the problem, and it is federal law that 
must be fixed. 

In the last two years, there has been 
enormous progress towards a federal 
Pregnant Workers Fairness Act. In 
the two years since Long Overdue was 
published, much progress toward 
passing the federal PWFA has been 
made. In October 2019, prior to the 
onset of the pandemic, the federal 
Pregnant Workers Fairness Act 
received a hearing in the House of 
Representatives for the first time, 
showing remarkable momentum for 
the legislation. A Better Balance Co-
Founder and Co-President Dina Bakst 
testified at that hearing as a legal 
expert and lifted up the voices of 
workers with whom ABB has worked, 

Spotlight on the Tennessee Pregnant Workers Fairness Act
	◆ Passed on June 22, 2020 and went into effect on October 1, 2020
	◆ Passed with unanimous support
	◆ Strongly supported by all four of the state’s major metropolitan Chambers of Commerce—Chattanooga, 

Knoxville, Memphis, and Nashville—and many Tennessee businesses, with the TN Chamber and TN 
NFIB taking a neutral position on the bill after negotiations to provide clarifying language

	◆ Key Quotes:
	◆ “The Tennessee Pregnant Workers Fairness Act is a commonsense bill to help provide clear guidelines for employers and 

employees on how to navigate pregnancy in the workplace.” – Sen. Massey (R, lead sponsor)

	◆ “At a time when our state and country are facing an unprecedented public health crisis, this legislation is essential to 
protect the health and economic security of pregnant women and provide critical guidance to employers.” – Rep. Hurt (R, 
lead sponsor)
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making it very clear that the Pregnancy Discrimination Act (PDA) and Americans 
with Disabilities Act (ADA) are not adequate solutions for pregnant workers in need 
of accommodations. This was based on A Better Balance’s analysis of the case law 
showing that women are losing their PDA and ADA cases due to fundamental gaps 
in the law and from firsthand experience working with thousands of women who 
are still being fired or forced onto leave, or forced to risk their health, for needing 
accommodations.109 

Additionally, Iris Wilbur, Vice President of Government Affairs & Public Policy 
for Greater Louisville Inc., testified that in the wake of the successful passage of 
Kentucky’s statewide pregnancy accommodations law businesses need the “clarity 
and uniformity” that a federal law would bring.110 She described the federal PWFA 
as “pro-business and pro-workforce,” and explained that it would help business 
improve female labor force participation and employee retention, while reducing 
training costs and the potential for costly litigation by proving clear standards.111

Following the hearing, the majority and minority of the House Education & Labor 
Committee, as well as members of both the advocacy and business communities, 
including the U.S. Chamber of Commerce, came together to strengthen the bill 
and ensure it provides strong protections for employees and necessary clarity for 
employers.112 The bill passed the House in September 2020 with overwhelming 
bipartisan support but did not have time to pass the Senate given its proximity to 
the end of the Congressional session.113 

In March 2021, the federal Pregnant Workers Fairness Act received another 
hearing in the House,114 with ABB Co-President Dina Bakst testifying again, this 
time highlighting the crucial role this bill would play in rebuilding an equitable 
economy in the wake of the pandemic and staggering statistics of women, 
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including pregnant women, leaving the workforce, one in which pregnant workers 
do not have to choose between the health of their pregnancy and their economic 
security and are not forced out of the workforce at a time when it’s crucial we be 
doing all we can to ensure women can return to and participate in the labor force. 
The bill—championed by Representatives on both sides of the aisle, including Rep. 
Jerry Nadler (D-NY), Rep. John Katko (R-NY), Rep. Jaime Herrera Beutler (R-WA), 
Chairman Bobby Scott (D-VA), and Rep. Lucy McBath (D-GA)—passed the House in 
May 2021 with overwhelming bipartisan support, including the support of both 
Democratic and Republican House leadership.115

The bill is now ready for Senate action, with a group of bipartisan legislators, 
Senators Bob Casey (D-PA), Bill Cassidy (R-LA), Jeanne Shaheen (D-NH), Shelley 
Moore Capito (R-WV), Tina Smith (D-MN), and Lisa Murkowski (R-AK), leading 
the effort with introduction of the same language that the House passed on May 
14, 2021. Congress can, and must, pass this bill this session. Pregnant workers 
are a critical part of the American workforce and cannot wait any longer for the 
Pregnant Workers Fairness Act.

Statements from the May 2021 House Floor Vote:

	◆ “This choice between work and pregnancy is a fallacy, and can be remedied with a reasonable 
accommodation.” – Rep. Jerry Nadler (D-NY)

	◆ “This bipartisan bill provides pregnant workers with an affirmative right to reasonable—and I stress 
the word reasonable—accommodations in the workplace, while creating a clear and navigable 
standard for employers to follow. These accommodations are minor—as simple as providing an 
employee with extra restroom breaks or a stool to sit on.” – Rep. John Katko (R-NY)

	◆ “If we can see pregnancy as a part of community, a journey of life for our good, the good of all, and 
the good of our Nation, then we accept that it requires reasonable accommodation at work when 
someone is pregnant.” – Rep. Jeff Fortenberry (R-NE)

	◆ “It is unacceptable that in 2021, pregnant workers can still be denied basic workplace 
accommodations that help them stay healthy during their pregnancy.” – Rep. Bobby Scott (D-VA)

	◆ “Our mothers deserve these federal protections. I believe that we all want to support our working 
mothers. Allowing these simple accommodations can make the difference between being forced out 
of a job and providing a living for themselves and for their families.” – Rep. Lucy McBath (D-GA)
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