Fact Sheet: New York Must Address Abusive Attendance Policies
Absence control, or “no-fault” attendance, policies are used by some of the biggest corporate
sectors including retail, manufacturing, and food service, which employ millions of workers
across the country and in New York State specifically. These policies subject employees to
discipline for absences regardless of the reason for the absence—often including absences that
are legally-protected. Through our legal helpline, A Better Balance has heard from countless
workers who have experienced the harsh realities of absence control policies firsthand,
especially during the pandemic, as they have received points for absences related to their
illness, disabilities, pregnancy-related conditions, or need to care for a sick loved one.1
As we wrote in our recent report Misled and Misinformed, on the use of these policies at many of
the nation’s largest employers “[e]nsuring “no fault” attendance policies do not punish workers
for lawful absences is a gender justice, racial justice, and economic justice issue.”2
• Workers who are sick, pregnant, disabled or need to care for loved ones with
serious health conditions often see their economic security and, for many, their
health insurance, in jeopardy when they are already economically vulnerable,
leaving many with no choice but to risk their health in an ongoing pandemic
rather than risk termination.
• Workers with caregiving responsibilities—who, in this country, are still
overwhelmingly women—are forced to choose between caring for an ill loved
one and risking their job, and are yet another barrier pushing women out of the
workforce in droves.
• The harsh impact of these policies is primarily felt by workers of color, who are
disproportionately likely—due to continued racism, anti-immigrant rhetoric, and
the legacy of slavery and segregation—to work in the low-wage occupations in
which these policies are most common.
By passing legislation to address this problem, New York can set an important precedent,
requiring companies to ensure that their attendance policies are not used to punish
workers for lawful absences and encouraging other states to follow suit.
What are abusive attendance policies?
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•

Under abusive attendance policies, employees receive points (or “occurrences”), or are
docked from a bank of time, for missing work. They are then subject to disciplinary
consequences, up to and including termination, when they accrue a certain number of
points or deplete their time. These are sometimes called “no-fault attendance policies.”

Why are abusive attendance policies a problem?
• These policies punish employees for virtually all absences, tardies, and early departures
from work, regardless of the reason. Giving a worker a disciplinary “point” for
any absence from work, including absences due to illness or a medical condition
stemming from pregnancy or disability, or the need to care for a seriously ill loved one, is
not only callous but often flouts current legal protections. These policies are particularly
challenging for pregnant women, caregivers, and people with disabilities or chronic
health conditions, as they threaten the loss of income at a time when workers are most
vulnerable.
• Moreover, these policies often mislead and misinform workers about their legal rights.
A Better Balance recently surveyed the “no fault” attendance policies of sixty-six U.S.
employers and found that more than 80% of those policies failed to make clear that
employees would not receive points for disability-related absences; many provided
incomplete or misleading information to workers regarding their right to time off under
the federal Family and Medical Leave Act (FMLA); and the majority of the policies
indicated that workers will incur points when they miss work because they are sick. 3
New York bill A8092B/S1958A addresses this problem by:
1. Making it illegal for employers to punish employees or subject them to discipline for
absences that are protected by local, state, or federal law, including absences protected by
New York’s paid sick time law and paid family leave law.
2. Making it clear that improperly assigning points or occurrences under an absence control
policy, or deducting from an allotted bank of time, can be a form of illegal retaliation.
3. Ensuring that employees who receive points in violation of this section have access to the
full spectrum of remedies available under the labor law, including the right to be
reinstated to their job and the right to lost wages.
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