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IN THE COURT OF COMMON PLEAS
CUYAHOGA COUNTY, OHIO

30 East Broad Street, 17" Floor
Columbus, OH 43215-3428

TEMPORARY RESTRAINING ORDER,
AND INJUNCTIVE RELIEF

CITY OF CLEVELAND ) CASE NO.:
601 Lakeside Avenue, Rm. 106 )
Cleveland, OH 44114-1077 )
)
Plaintiff, )
)
VS. ) JUDGE:
)
THE STATE OF OHIO )
¢/0 Michael DeWine ) VERIFIED COMPLAINT FOR
Ohio Attorney General ) DECLARATORY JUDGMENT,
)
)
)

Defendant.

For its Verified Complaint for Declaratory Judgment, Temporary Restraining
Order, and Injunctive Relief Plaintiff the City of Cleveland (“City”) states as follows:
1. This is an action seeking declaratory judgment, a temporary restraining order,
and injunctive relief with respect to the unconstitutionality of R.C. § 9.49, which was
passed by the General Assembly on May 11, 2016, signed by the Governor of Ohio on
May 31, 2016, and which has an otherwise presumptive effective date of August 31,
2016. Attached as Exhibit A hereto is the Affidavit with verification of Melissa K.
Burrows, Ph.D., City of Cleveland, Director of Mayor’s Office of Economic Opportunity
(“OEO”).

PARTIES

2. Plaintiff City of Cleveland is a chartered municipal corporation under Article

XVIII, Section 7 of the Ohio Constitution. The City is located in Cuyahoga County.
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3. Defendant, the State of Ohio (“State”), is a state of the United States of America.

JURISDICTION
4. This is a civil action against the State that secks declaratory relief. As such, it
falls within the original jurisdiction of this Court.
5. The City has standing to bring this action because it is questioning the
constitutional validity of a statute, R.C. § 9.49, that seeks to preempt local governmental
authority and that would adversely affect the City if allowed to stand.
6. A justiciable cause exists between the parties as with the enactment of R.C. § 9.49
the State improperly seeks to usurp and deny the City’s home rule authority under the
Ohio Constitution by preventing the City from exercising its local self-government
authority in accordance with certain City ordinances that were enacted to establish terms
associated with City funded public construction contracts.
7. R.C. § 9.49 is due to become effective on August 31, 2016. The City is
requesting that this Court issue a temporary restraining order before that date and
thereafter a preliminary injunction to stay and/or prevent the State from implementing the
statute while the Court considers the constitutional issues raised by the City with its
complaint for declaratory judgment. R.C. § 2721.03 establishes that this Court is
authorized to grant such injunctive relief, with Ohio Civ. R. 65(B) providing further that
“[t]he application for preliminary injunction may be included in the complaint...”

VENUE

8. Venue of this action is proper in this Court because the City is located within

Cuyahoga County.
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BACKGROUND

Home Rule Amendment

9. Section 3 of Article XVIII of the Ohio Constitution (“Home Rule Amendment”),
states that:
“Municipalities shall have authority to exercise all powers of local self-
government and to adopt and enforce within their limits such local police,
sanitary and other similar regulations, as are not in conflict with the
general laws.”
10.  The Home Rule Amendment gives municipalities the “broadest possible powers
of self-government in connection with all matters which are strictly local and do not
impinge upon matters which are of a state-wide nature or interest.” State ex rel. Hackley
v. Edmonds, 150 Ohio St. 203, 212, 80 N.E.2d 769 (1948).
11.  The City’s authority to contract arises as a power of local self-government under
the Home Rule Amendment. Dies Elec. Co. v. City of Akron, 62 Ohio St.2d 322, 405
N.E.2d 1026 (1980).
12.  Local authorities are presumed to be familiar with local conditions and to know

the needs of their community. Allion v. Toledo (1919), 99 Ohio St. 416, syllabus.

Fannie M. Lewis Cleveland Resident Employment Law

13. Chapter 188 of the Codified Ordinances of the City of Cleveland (“CCO Chapter
1887), entitled the “Fannie M. Lewis Cleveland Resident Employment Law” (“Fannie
Lewis Law”) was established by Cleveland’s City Council through the passage of City
Ord. No. 2031-A-02 on June 10, 2003. (Ord. No. 2031-A-02 is attached hereto as Exhibit
B).

14.  Ord. No. 2031-A-02 was enacted as “An ordinance to supplement the codified

ordinances of Cleveland, Ohio, 1976, by enacting new Chapter 188 relating to
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employment of City residents for certain public improvement contracts.” (Id.).
15.  City Council had “conducted hearings on this matter for over one year” prior to
the passage of CCO Chapter 188. (Id.). Council was familiar with local conditions
concerning unemployment and poverty, and the Fannie Lewis Law was enacted to
address the needs of the local community.
16.  The City Council recognized with Ord. No. 2031-A-02 that Council “believes
strongly in employment opportunities for Cleveland residents.” City Council established
and recognized as a purpose for the law by way of language prefacing the adopted
language of CCO Chapter 188 that “there are Cleveland residents who possess the skills
and training required for work on construction contracts”; that “few of the employment
opportunities arising from [projects recently completed or currently under construction]
have gone to Cleveland residents”; and that “the City of Cleveland has a higher
unemployment rate and higher poverty rate than Cuyahoga County and many
surrounding communities.” (/d.)
17.  The City Council further recognized with its adoption of CCO Chapter 188 that
“the employment of City residents on construction projects funded, in part or in whole,
with City assistance will help alleviate unemployment and poverty in the City.” (Id.)
18. A complete and current copy of CCO Chapter 188, to include subsequent
amendments accomplished to date, is attached hereto as Exhibit C.
19. CCO § 188.02 defines “Construction Contract” as follows:

(b) “Construction Contract” means any agreement whereby the City

either grants a privilege or is committed to expend or does expend its

funds or other resources, or federal grant opportunities, including without

limitation, Community Development Block Grants, Urban Development

Action Grants and Economic Development Administration Grants, in an
amount of one hundred thousand dollars ($100,000.00) or more, for the
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erection, rehabilitation, improvement, alteration, conversion, extension,
demolition or repair of improvements to real property, including facilities
providing utility service and includes the supervision, inspection, and
other on-site functions incidental to construction, but does not include
professional services. Construction Contract includes any contract that is
entered into by a person or entity that receives a grant, loan, privilege,
credit, or resources from the City, from its funds or from federal grant
opportunities for the poor, minorities and/or unemployed in an amount of
one hundred thousand dollars ($100,000.00) or more, for the purpose of
erecting, improving, rehabilitating, altering, converting, extending,
demolishing, or repairing real property or improvements to real property.

20. CCO § 188.02(a) (1) and (3) specifically provide that every Construction
Contract shall:
(1) Require that one (1) or more Residents perform twenty percent (20%)

of the total Construction Worker Hours (“Resident Construction Worker
Hours”) performed under the Construction Contract;

& & &

(3) Require the contractor and its Subcontractors to use significant effort

to ensure that no less than four percent (4%) of the Resident Construction

Worker Hours required by this division are performed by Low-Income

Persons.
21.  “Resident” is defined by ordinance as a person “domiciled within the boundaries
of City of Cleveland. The domicile is an individual’s one (1) and only true, fixed and
permanent home and principal establishment.” CCO § 188.01(g).
22.  “Low-Income Person” is defined by ordinance as a “Resident who, when first
employed by a contractor, is a member of a family having a total income equal to or less
than the ‘Section 8 Very Low-Income limit established by the United States Department
of Housing and Urban Development.” CCO § 188.01(f).
23.  “Contractor” is defined by ordinance as “any person or company receiving a

Construction Contract from the City of Cleveland, any subdivision of the City, or any

individual legally authorized to bind the City pursuant to said contract.” CCO §188.01(d).
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24.  The application of the City’s Fannie Lewis Law is limited to public construction
contracts entered into between the City and Contractors that have voluntarily chosen to
bid on such local public construction contracts.
R.C. § 949

25.  R.C.§ 9.49 was enacted with the passage of H.B. No. 180 of the 131% General
Assembly and thereafter signed by the Governor of Ohio on May 31, 2016.
26. A copy of H.B. 180 as enacted and containing the full text of R.C. § 9.49 is
attached to the Complaint as Exhibit D.
27. With the language in R.C. § 9.49(B)(1) the State secks to restrict and preempt the
City’s exercise of well-established local self-government authority to establish the terms
of contracts for public improvements through language that provides:

(1) No public authority shall require a contractor, as part of a prequalification

process or for the construction of a specific public improvement or the

provision of professional design services for that public improvement, to

employ as laborers a certain number or percentage of individuals who reside

within the defined geographic area or service area of the public authority.
28.  R.C. § 9.49 secks to limit the authority of the City and other municipalities as it

expansively defines “Public Authority” at Paragraph (A)(6)(b) to include, among other

entities “[a] county, township, municipal corporation, or any other political subdivision of

the state.” (emphasis added).
29.  The General Assembly sought to justify its unconstitutional attempt to preempt
well-established municipal Home Rule authority by invoking the authority of Section 34
of Article II of the Ohio Constitution, which provides:

Laws may be passed fixing and regulating the hours of labor, establishing

a minimum wage, and providing for the comfort, health, safety and

general welfare of all employees; and no other provision of the
constitution shall impair or limit this power.
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30. R.C. §9.49 does not fix or regulate the hours of labor.

31.  R.C. § 9.49 does not does not establish a minimum wage.

32,  R.C. § 9.49 does not provide for the comfort of all employees.

33.  R.C. § 9.49 does not provide for the health of all employees.

34,  R.C. § 9.49 does not provide for the safety of all employees.

35. R.C. § 9.49 does not provide for the general welfare of all employees.

36.  The enactment of R.C. § 9.49 is unrelated to the proper exercise of the General
Assembly’s legislative authority established by Section 34 of Article II of the Ohio
Constitution. The General Assembly’s attempt to relate the unconstitutional enactment of
R.C. § 9.49 to the authority provided by Section 34 of Article II of the Ohio Constitution
is improper.

FIRST CLAIM FOR RELIEF

(Violation Of Home Rule Powers—Local Self-Government)
37. The City incorporates paragraphs 1 through 36 by reference as if fully rewritten
herein.
38.  The “Home Rule Amendment” establishes in pertinent part that “[m]unicipalities
shall have authority to exercise all powers of local self-government....”

193

39. “The first step in a home-rule analysis is to determine ““whether the matter in

question involves an exercise of local self-government or an exercise of local police
power.” Twinsburg v. State Emp. Relations Bd. (1988), 39 Ohio St.3d 226, 228, 530
N.E.2d 26, overruled on other grounds, Rocky River v. State Emp. Relations Bd. (1989),

43 Ohio St.3d 1, 20, 539 N.E.2d 103. If an allegedly conflicting city ordinance relates
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solely to self-government, the analysis stops, because the Constitution authorizes a
municipality to exercise all powers of local self-government within its jurisdiction.”
Am. Financial Servs. Assn. v. Cleveland, 112 Ohio St.3d 170, 2006-Ohio-6043, 858
N.E.2d 776, 4 23 (emphasis added).

40.  The City’s Fannie Lewis Law in establishing required resident construction hours
as a bid specification for City Construction Contracts is an exercise of the City’s power
of local self-government under the Home Rule Amendment.

41.  Inseeking to preempt and restrict the City from requiring that twenty percent
(20%) of the total Construction Worker Hours under a Construction Contract with the
City be performed by local residents the State unconstitutionally interferes with the City’s
exercise of local self-government powers granted to it by the Home Rule Amendment.
42.  R.C. § 9.49 is unconstitutional and violates the Home Rule Amendment by
seeking to impermissibly limit and preempt the City’s exercise of local self-government
authority and the statute should be declared to be unconstitutional.

SECOND CLAIM FOR RELIEF

(Violation of Home Rule Powers—Police Power)
43.  The City of Cleveland incorporates paragraphs 1 through 42 by reference as if
fully rewritten herein.
44.  The Home Rule Amendment establishes additionally in part that “[m]unicipalities
shall have authority ... to adopt and enforce within their limits such local police, sanitary
and other similar regulations, as are not in conflict with the general laws.”

45.  Alternatively, should the City’s Fannie Lewis Law be reviewed as an exercise of
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the City’s police power, the State’s attempted restriction and preemptions on City
authority contained in R.C. § 9.49 would violate the Ohio constitution.

46.  The Home Rule Amendment establishes that the City may exercise such local
police, sanitary and other similar regulations as are not in conflict with the general laws
of the State.

47.  To constitute a general law for purposes of home rule analysis, “a statute must (1)
be part of a statewide and comprehensive legislative enactment, (2) apply to all parts of
the state alike and operate uniformly throughout the state, (3) set forth police, sanitary, or
similar regulations, rather than purport to grant or limit legislative power of a municipal
corporation to set forth police, sanitary, or similar regulations, and (4) prescribe a rule of
conduct upon citizens generally.” Canton v. State, 95 Ohio St.3d 149, 2002-Ohio-2005,
766 N.E.2d 963 (syllabus).

48.  R.C. § 9.49 is not a general law. The statute is not part of a statewide and
comprehensive legislative enactment, it only purports to limit local municipal legislative
authority, and it does not prescribe a rule of conduct upon citizens generally.

49.  Because R.C. § 9.49 is not a general law, any attempted State enforcement of the
statute in an effort to preempt and restrict the City from employing the resident
construction hour requirements established in the City’s Fannie Lewis Law would be
unconstitutional.

50.  R.C. § 9.49 is an unconstitutional infringement upon the Home Rule authority
directly granted to the City and other municipalities by the Ohio Constitution and should

be declared to be unconstitutional.
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THIRD CLAIM FOR RELIEF

(The General Assembly Misapplies Article 11, Section 34 of the Ohio Constitution in
Seeking to Justify Its Unconstitutional Action)

51.  The City of Cleveland incorporates paragraphs 1 through 50 by reference as if
fully rewritten herein.

52.  The Ohio General Assembly purports to justify the enactment of R.C. § 9.49
under the authority of Article II, Section 34 of the Ohio Constitution.

53. “A statement by the General Assembly of its intent to preempt a field of
legislation is a statement of legislative intent that may be considered in a home-rule
analysis but does not dispose of the issue.” Am. Fin. Servs. Assn.v. Cleveland, 112 Ohio
St.3d 170, 2006-Ohi0-6043, 858 N.E.2d 776, q 31

54. R.C. §9.49 does not fix and regulate hours of labor, does not establish a
minimum wage, and does not provide for the comfort, health, safety and general welfare
of all employees in Ohio.

55. That General Assembly improperly invoked Article II, Section 34 of the Ohio
Constitution as a justification of intent for enacting R.C. § 9.49.

56. Notwithstanding the General Assembly’s incorrect reference to Article 11,
Section 34 of the Ohio Constitution in H.B. 180, R.C. § 9.49 is an unconstitutional act
through which the State seeks to preempt the exercise of long-standing Home Rule
authority by the City and other municipalities.

FOURTH CLAIM FOR RELIEF

(TRO/Preliminary and Permanent Injunction)
57.  The City of Cleveland incorporates paragraphs 1 through 56 by reference as if

fully rewritten herein.
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58.  The purpose of the City’s request for temporary restraining order and preliminary
and/or permanent injunction is to preserve the status quo in this matter pending final
adjudication of the declaratory judgment action presented questioning the
constitutionality of R.C. § 9.49.
59.  The State’s violation of the Ohio Constitution in seeking to deprive the City of its
established Home Rule Authority is evident and the City has a substantial likelihood of
success on the merits of its claim.
60.  The City and its residents will suffer irreparable harm in the absence of injunctive
relief through the deprivation of its Home Rule Authority and the negative effect of the
State’s law on the Residents of Cleveland for which there can be no compensatory relief
through monetary damages.
61.  There will be no unjustified harm to the State or third parties with the granting of
the City’s request for temporary restraining order and injunction. CCO Chapter has been
the law of Cleveland for more than 12 years and its terms are well known to prospective
contractors.
62.  The public interest will be served through issuance of a temporary restraining
order and also by preliminary and/or permanent injunction by preserving the legal
relationship between the State and the City as established by the Ohio Constitution during
the pendency of this litigation. Enjoining R.C. § 9.49 during the pendency of this
litigation will ensure the lawful and constructive purposes established with CCO Chapter
188 for the City and its residents are continued.

PRAYER FOR RELIEF

Wherefore, the City demands:
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A. A declaration that R.C. § 9.49 violates the Ohio Constitution by infringing
upon the City’s Home Rule Powers of local self-government.

B. A declaration that R.C. § 9.49 is not a general law and violates the Ohio
Constitution by infringing upon the City’s Home Rule authority to adopt and enforce
within the City’s limits such local police, sanitary and other similar regulations, as are not
in conflict with the general laws.

C. A declaration that the General Assembly’s reference to Article II Section
34 of the Ohio Constitution as a justification for enacting R.C. § 9.49 is improper, not
well taken, and unconstitutional.

D. A temporary restraining order and further order that the State of Ohio is
preliminarily and/or permanently enjoined from enforcing R.C. § 9.49 during the
pendency of this litigation.

Respectfully submitted,

BARBARA A. LANGHENRY (0038838)
Director of Law, City of Cleveland

By: /s/ Gary S. Singletary

GARY S. SINGLETARY (0037329)

Chief Counsel

L. STEWART HASTINGS JR. (0025852)

ELIZABETH WILLIAMSON (0088709)

Assistant Directors of Law

City of Cleveland, Department of Law

601 Lakeside Avenue, Room 106

Cleveland, Ohio 44114-1077

Tel: (216) 664-2800 Fax: (216) 664-2663

E-mail: gsingletarv@city.cleveland.oh.us
Ishastings(@city.cleveland.oh.us
ewilliamson(@ecity.cleveland.oh.us

Counsel for Plaintiff City of Cleveland

Electronically Filed 08/23/2016 09:01 / / CV 16 868008 / Confirmation Nbr. 835928 / CLJML
12


mailto:lshastings@city.cleveland.oh.us
mailto:ewilliamson@city.cleveland.oh.us

INSTRUCTIONS FOR SERVICE
To the Clerk:
Please serve a copy of the foregoing Complaint upon the Defendant State of Ohio
c/o the Ohio Attorney General at the address listed for the Defendant State of Ohio in the
case caption of the Complaint by certified mail, return receipt requested.

Respectfully submitted,

BARBARA A. LANGHENRY (0038838)
Director of Law, City of Cleveland

By: /s/ Gary S. Singletary

GARY S. SINGLETARY (0037329)

Chief Counsel

L. STEWART HASTINGS JR. (0025852)

ELIZABETH WILLIAMSON (0088709)

Assistant Directors of Law

City of Cleveland, Department of Law

601 Lakeside Avenue, Room 106

Cleveland, Ohio 44114-1077

Tel: (216) 664-2800 Fax: (216) 664-2663

E-mail: gsingletarv@city.cleveland.oh.us
Ishastings@city.cleveland.oh.us
ewilliamson(@city.cleveland.oh.us

Counsel for Plaintiff City of Cleveland
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COUNTY OF CUYAHOGA

STATE OF OHIO

:SS AFFIDAVIT

e

Melissa K. Burrows, Ph.D., being first duly sworn states as follows based on her personal
knowledge:

1.

I have been employed by the City of Cleveland since October 2014 in the position of
Director, Mayor’s Office of Equal Opportunity (“OEQO™).

In my position as Director of OEO I have read the City of Cleveland’s “Verified
Complaint for Declaratory Judgment, Temporary Restraining Order, and Injunctive
Relief” and I know the contents. The City’s Complaint is true to the best of my
knowledge, information and/or belief.

The mission of the OEO is to advance equal economic benefit for all Clevelanders by
ensuring compliance with contractor goals and requirements, by providing development
and supporting activity for target groups and by overall advocacy with a commitment to
excellent public service.

In carrying out its mission, OEO’s responsibilities include the administration, monitoring
and enforcement of Cleveland Codified Ordinance Chapter 188.

Cleveland Codified Ordinance Chapter 188 is known as the Fannie M. Lewis Cleveland
Resident Employment Law (“Fannie Lewis Law™).

Attached to my affidavit as Exhibit A-1 is a summary of information prepared by OEQ
for this litigation using data for calendar years 2013, 2014, 2015, and 2016 to date. The
attached summary utilizes construction contract information that has been collected by
OEO in the regular course of its duties and responsibilities for the City of Cleveland and
was generated by OEO on August 3, 2016.

The attached Exhibit A-1, Cleveland Resident Utilization Summary Report, provides the
following data for the referenced years:

- Total Worker Hours related to Construction Contracts;

- Total Wages associated with the Total Worker Hours;

- Total Worker Hours performed by Cleveland Residents;

- Total Wages paid to Cleveland Residents for hours performed;

- The percentage of Total Worker Hours performed by Cleveland Residents;

- The amount of the Total Worker Hours performed by Cleveland Residents
that were performed by Low Income Residents;

- The Total of Low Income Resident Hours as a Percentage of Total Worker
Hours performed by Cleveland Residents

CITY EXHIBIT
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8. A copy of Ordinance No. 2031-A-02, enacting Cleveland Codified Ordinance Chapter
188, is attached to the Verified Complaint as Exhibit B.

9. A copy of current Cleveland Codified Ordinance Chapter 188, including all amendments
to date, is attached to the Verified Complaint as Exhibit C.

FURTHER, AFFIANT SAYETH NAUGHT.

VXEM&E@,@Q@M
Melissa K. Burrows, Ph.D.

City of Cleveland
Director, Mayor’s Office of Equal
Opportunity

Sworn to before me and subscribed in my presence this 22™ day gf August, 2016.

Notary PuBkQ/ﬁ\@eghak Lb(,hln r
M\{ Qo . cxplrfs’f4-12—f7

ﬁ\z
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34

The City Record

June 18, 2003

Section shall not apply where the
federal government or any of its
agencies furnished or furnishes by
loan or grant all or any part of the
funds used or to be used in ¢onnec-
tion with the Project and prescribed
or prescribes predetermined mini-
mum wages to be pafd to such labor-
ers and mechanics; and provided fur-
ther that, if a nonpublic user bene-
ficiary undertakes, as a part of the
Project, construction to be per-
formed by its regular bargaining
unit employees who are covered by
a collective bargaining agreement
that was in existence prior to the
date of adoptiion of this Ordinance,
the rate of pay provided under the

applicable caollective bargaining
agreement may be paid to such
employees. If and to the extent

required by Revised Code Section
176,06, all wages paid to laborers
and mechanics employed on a Pro-
jeet funded from the Housing
Account of the Project Fund shall
be pajd at not less than the resi-
dential prevailing rate of wages for
laborers and mechanies for each
class of work called for by the Pro-
jeect, which wages shall be deter-
mined as provided in Section 176.06.

Section 15. Certifications of Com-
munity lmprovement Corporation.
Prior to delivery of the Bonds, the
Core City Fund program shall be
certified to be in accordance with
the Plan by the Corporation as the
agency of the Clty for industrial,
commercial, distribution and re-
search facilities development within
the City. Each individual Project
shall be so certified by the Corpo-
ration prior to receiving proceeds of
the Bonds by loan or otherwise.

Section 16. Priorities of Projecis.
In evaluating Projects to be assist-
ed by the Core City Fund Program,
the City will endeavor to allocate
the proceeds of the Bonds (net of
amounts used to pay costs of any
Credit Support Instrument and costs
of issuance and net of amounts used
to make deposits to the Bond Fund
and Bond Reserve Fund) to the fol-
lowing categories of Projects in the
following respective amounts: 9% for
Projects in furtherance of technolo-
gy-based industries, 10% for non-
housing Projects located in the Cen-
tral Business District of the City,
24% for non-housing Projects not
located in the Central Business Dis-
trict estimated to cost less than
$1,000,000 (inclusive of all sources
and uses of funds). 24% for non-
housing Projects not located in the
Central Business District estimated
to cost $1.000,000 or more (inclusive
of all sources and uses of funds),
and 33% for housing Projects. Sub-
accounts of the Economic Develop-
ment Account of the Project Fund
shall be established for the non-
housing projects to account for
these allocations of the net proceeds
of the Bonds. The Director of
Finance of the City may modify
those allocations to the extent nec-
essary to properly match the amount
of loans to the financial require-
ments of the Projects to be assisted,
provided that any reduction to any
one category that results in an
aggregate reduction to that catego-
ry amounting to more than 2-1/2%

Electronically Filed 08/23/2016 09:01 / / CV 16 86800¢

of the net proceeds of the Bonds
shall be submitted to Council for
review and approval. The Directors
of Eeconomic Development and Com-
munity Development shall Jjointly
report annually to the Community
and Economiec Development Commit-
tee ef Council concerning the loans
or other assistance given to Projects
from the proceeds of the Bonds, the
completion status of the Projects
that have received assistance, the
status of the repayment of loans,
and the mmounts available for new
loanas or otheér assistance under the
Program. To the extent that the
Revenues received by the City from
Projects are not applied to the pay-
ment of debt service on the Bonds
and are to be used to assist new
Projects, the Revenues shall be
applied to assist the same category
of Projects from which the Rev-
enues were derived.

Section 17. Captions, Headings,
and Section References, The cap-
tions and headings in this Ordinance
are solely for convenience of refer-
ence and in no way define, limit, or
describe the sBcope or intent of any
Sections, subsections, paragraphs,
subparagraphs, or clauses hereof.
Reference to a Section means a sec-
tion of this Ordinance unless other.
wise indicated.

Section 18, Interpretation. Any pro-
visions of the Codified Ordinances
of the City which are inconsistent
with the provisions of this Ordi-
nance shall not apply to the Bonds
authorized herein. Nothing in this
Ordinance is intended to, and no pro-
vigion hereof shall be applied in any
manner as would, impsair the ohlig-
ation of contract of the City with
respect to any outstanding bonds,
Bonds, certificates of indebtedness,
other obligations, trust indentures,
trust egreements, or other agree-
ments or contra¢ts made or entered
into by the City.

Section 19. Satisfaction of Condi-
tions. This Council determines that
ajl acts and conditlons neceasary to
be done or performed by the City or
to have heen met precedent to and
in the issuing of the Bonds in order
to make them legal, valid, and bind.
ing apecial obligations of the City
have been performed and have been
met, or will at the time of delivery
of the Bonds have been performed
and have been met, in regular and
due form as required by law, and
that no limitation of indebtedness or
taxation, either statutory or consti-
tutional, is applicable te the
issuance of the Bonda.

Section 20. Compliance with Open
Meeting Requirements. This Council
finds and determines that all formal
actions of this Council and any of
ita committees concerning and relat-
ing to the pasaage of this Ordinance
were taken in an open meeting of
this Council or committees, and that
all deliberations of this Council and
any of its committees that resulted
in those formal actions were in
meetings open to the public, all in
compliance with the law.

Section 21. Emergency, This Ordi-

nance is hereby declared to be an
emergency measure and, provided it

CITY EXHIBIT

/Conﬁrr@ Nbr. 83

receives the affirmative vote of two-
thirds of all members elected to
Council, it shall take effect and be
in force immediately upon its pas-
gsage and approval by the Mavor;
otherwise it shall take effect and be
in force from and after the earliest
period allowed by law.

Passed June 10, 2003.

Effective June 12, 2003.

Ord. No. 2031-A-02 (as a Substitute
for Ordinance No. 2031-02).

By Council Members Lewis, Swee-
ney, Polensek, Jackson, Brady and
O'Malley.

An ordinance (o supplement the
Codified Ordinances of Cleveland,
Ohio, 1976, by enncting new Chaptler
188 relating to employment of Cliy
regidents for eertain public improve-
menil coniraels.

Whereas, the Council of the City
of Cleveland believes strongly in
employment opportunities for Cleve-
land residents; and

Whereas, there are Cleveland res-
idents who possess the skills and
training required for work on con-
struction projects: and

Whereas, despite, the expenditure
of milllons of dollars in the Clty of
Cleveland on projects recently com-
pleted or currently under construc-
tion, few of the employment oppor-
tunities arising from those projects
have gone to Cleveland residents;
and

Whereas, the City of Cleveland
has a higher unemployment rate
and higher poverty rate than Cuya-
hoga County and many surrounding
communities; and

Whereas, the employment of City
residents on construction projects
funded, in part or in whole, with
City assistance will help alleviate
unemployment and poverty in the
City; and

Whereas, Council Member Fannie
M. Lewis serves as Chairperson of
the Employment, Affirmative Ac-
tion, and Training Committee and
has conducted hearings on this mat-
ter for over one year; and

Whereas, it 18 appropriaie to
honor Council Member Lewis' ser-
vice and dedication by naming the
Cleveland Resident Emplaoyment
Law the “Fannie M. Lewis Cleveland
Resident Employment Law"; now,
therefore,

Be It ordained by the Council of
the City of Cleveland:

Section 1. That, notwithstanding
and as an exception to any provi-
sion of the Codified Ordinances of
Cleveland, Ohio, 1376, to the con-
trary, the Codified Ordinances of
Cleveland, Ohio, 1976, are hereby
supplemented by enacting new
Chapter 188, to read as followas:

Chapter 1BS
Fannie M. Lewis Cleveland
Resident Employment Law

Section 18R.01 Definitions

For purposes of this chapter, the
following words, phrases and terms
are defined as follows:

(a) “City” means.the City of Cleve-
land, Ohijo.

(b) “Construction Contract” means
any agreement wherebhy the City
either grants a privilege or is com-
mitted to expend or does expend its
funds or other resources, or federal
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grant opportunities, including with-
out limitation, Community Develop-
ment Block Grants, Urban Develop-
ment Action Grants and Economic
Development Administration Grants,
in an amount of $100,000 or more, for
the erection, rehahilitation, improve-

ment, alteration, conversion, exten-
sion, dermelition or repair of
improvements to real property,

including facilities providing utility
service and includes the supervision,
inspection, and other on-site funec-
tions incidental to construction, but
does not include professional ser-
vices. Construction Contraet in-
eiudes any centract that is entered
into by a person or entity that
recelves a grant, loan, privilege,
credit, or resources from the City,
from its funds or from federal grant
opportunities for the poor, minori-
ties and/or unemployed 1in an
amount of $100,000 or more, for the
purpose of erecting, improving reha-
bilitating, altering, converting,
extending, derrclishing, or repairing
real property or improvements to
real property.

(e) “Construction Worker Hours”
means the total hours worked on a
Construction Contract by Skilled
and Unskilled Construction Trade
Workers, whether those workers are
ermnployed by the Contractor or any
Subcontractor. In determining the
total Construction Worker Hours to
be furnished at the construction site,
there shall be inciuded the number
of hours devoted to all tasks cus-
tomarily performed on 'a construe-
tion site, whether or not such tasks
are, in fact, performed on the con-
struction site. Construction Worker
Hours excludes the number of hours
of work performed by non-Ohio res-
idents.

{d) “Contracior” means any person
or company receiving a Construction
Contract from the City of Cleveland,
any subdivision of the City, or any
individual legeally authorized to bind
the City pursuant io said contract.

(e) “Director” means the Director
of the Office of Equal Opportunity.

(f) “Low Income Psrson” means a
Resident who is a member of a fam-
ily having an income egqual to or
less than the Section 8 very low-
income limit established by the
Department of Housing and Urban
Development. Very low-income fam-
ilies are defined as families whose
incomes do not exceed fifty percent
(50% ) of the median family income
for the area. Income limits. are
adjusted for family size. Unrelated
individuals shall be considered as
one person families for this purpose.

{g) “Resident” or “Resident of the
City” shall mean persons domiciled
within the beundaries of City of
Cleveland. The domiclle is an indi-
vidual’s one and only true, fizxed and
permanent heme and principal
establishment.

(h) *Skilled and TUnskilled Con-
struction Trade Worker” means all
work site foremen, journeyworkers,
including technical engineers, ap-
prentices, construction trainees and
elevator construetion helpers and
apprentices that are in a bona fide
apprenticeship training Program
that is certified by the U.8. Depart-
ment of Labor, Bureau of Appren-
ticeship and Training., Also included
are other workers appropriate for

construction activities. Salaried
superintendents are excluded from
this speeial provision.

(i) "Subcontractor(s}” means any
person or company that assumes by
secondary contract some or all of
the obligations of the sriginal Con-
tractor.

Section 188,02 Employment of City
Residents

(a) Where not otherwise prohibit-
ed by federal, state or local law or
the terms of federal or state grants,
all Construction Contracts shall con-
tain a provision that reguires that
Residents of the City perform twen-
ty percent (20%) of the total Con.
struction Worker Hours (“Resident
Construction Worker Hours”) and
shall contain a provision detailing
the penalties for failure to do so,
which penalties are set forth in Sec-
tion 188.05. Additionally, where not
otherwise prohibited by federal,
state or lccal law or the terms of
federal or state grants, all Con-
struction Contracts shall contain a
provision that requires the Contrac-
tor to use significant effort, and
requires any Subcontractors to use
significant effort, to ensure that no
less than four percent {(4%) of the
Resident Construction Worker
Hours are performed by perscns
who gqualify as Low Income Persons.
Cleveland residents employed by a
Contractor or Subcontractor as
Skilled or TUnskilled Construction
Trade Workers at the time that
work on a Censtruction Contract
begins, but who are otherwise
employed by the Contractor or Sub-
contractor on projects that are not
pursuant to a Construction Contract,
may be counted toward the above-
staied Resident Construetion Work-
er Hours requirement upon presen-
tation of documentary proof to the
Director. Residents who are Skilled
and Unskilled Construction Trade
Workers and are graduates from
established pre-apprenticeship pro-
grams, such as the Unioen Construc-
tion Industry Partnership - Appren-
ticeship Skill Achievement Program
(“UCIP-ASAP") who are working for
the Contractor or Subcontractor,
may be counted toward the above-
stated Resident Construction Work-
er Hours requirement.

{(b) The percentage levels set
forth in Section 188.02(a) are intend-
ed as minimum requirements for use
of Residents of the City of Cleve-
Iand under Construction Contracts
and shall not be construed as limit-
ing or deferring the full use of Res-
idents of the City beyond this
numerical level.

(¢} Prior to the commencement of
work, each Contractor and Subcon-
tractor(s) shall complete and submit
to the Director a work force table.
This document shall identify the
estimated work force reguirements
for the duration of the job, broken
down by trade and month. This doc-
ument shall be revised as required,
but not less than once a month.

Section 188.03 Standards,
tions and No Walver

(a) The Director, consistent with
the provisions of this Chapter, shall
establish standards and procedures,
as the Director deems proper and
necessary, to effectively administer
the intent and purpose of this Chap-
ter. In ereating these standards and
procedures and in creating any sub-
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sequent modifications thereof, the
Director shall work with the Chair-
person of the Employment, Affirma-
tive Action and Training Committee.
The standards and exceptions shall
be effective thirty (30) days after
publication in the City Record.
However, at least ten (10) days
prior to publication in the City
Record, the Director shall provide
the President of City Council and
the Chairperson of the Employment,
Affirmative Action and Training
Committee with a copy of the pro-
posed standards and procedures.

(b) Such standards and proce-
dures shsall specify that the employ-
ment of the minimum percentage of
Residents may be reduced prior to
or during construction only when a
Contractor or potential Contractor
can demonstrate the high impracti-
cality of complying with this per-
centage level for particular con-
tracts or classes of employees. The
Drirector shall apply the standard of
“efforts to the greatest extent feasi-
ble” to the Contractor’s or Subecon-
tractor's efforts when evaluating
requests for reduction. A reduction
may be deemed appropriate by the
Director if a Contractor or potential
Contractor has unsuccessfully
solicited & sufficient number of Res-
idents of the City to perform the
work identified in the bid specifica-
tions and has documented such
effort to the satisfaction of the
Director. In addition, such standards
and procedures shall require that a
Contractor or potential Contractor
seeking a reduction shall have pro-
vided timely notice of the need for
Residents of the City to an appro-
priate source(s) of referrals, as
determined by the Director, which
source(s) shall be entitled to com-
ment on any reduction application.
If the Director determines that a
lesser percentage of Resldents is
appropriate with respect to a poten-
tial Construction Contract for which
bids will be solicited, bid specifica-
tions shall include a statement of
the revised standards. The stan-
dards established by the Director
shall also provide for a reduction
during construction based on peti-
tion by the Contractor demonstrat-
ing serious unforeseen circum-
stances, such as new governmental
regulations, national or natural dis-
asters, war and/or other disastrous
events or high impracticality.

(¢} The Director shall {ile his
determination on all reductions, and
the reasons for the reduction, with
the Clerk of City Council, the Pres-
ident of City Council, and the Chair-
person of the Employment Affirma-
tive Action and Training Committee,
within five (5) working days of
making a determination.

(d) The Director shal! not waive
the Resident Construction Worker
Hours of this chapter.

Section 188.04 Mounitoring by Direc-
tor: Repeorting by Contracter, and
Advisory Committee to the Directer

(a) The Director shall separateiy
monitor the use of Residents of the
City on all applicable projects in
Skilled and Unskilled Construction
Trade Worker positions, and shall
report his findings in writing to the
Clerk of City Council, the President
of City Council, and to the Employ-
ment Affirmative Action and Train-
ing Committee of this Council on a
bi-monthly basis.
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(b) The Contractor shall provide
for the maintenance of all records
documenting that Residents of the
City are employed in pursuance of
the Construction Contract. The Con-
traetor and Subcontractor(s) shall
maintain copies of personnel docu-
ments supportive of every Resident
employee’s actual record of resi-
dence.

(c) The Contractor shall designate
a principal officer of its firm to be
responsible for administering the
Resident requirements for the Con-
tractor and all of its Subcontrac-
tor(s) pursuant to the requirements
detailed in this Chapter. This offi-
cer shall meet regularly, or as may
be required, with the Director or his
designee to ensure compliance with
the Resldent reguirements set forth

herein. Primary responsibility for
meeting established goals shall
remain with the Contractor. Certi-

fied payroll reports (U.8. Depart-
ment of Lsabor form WII-347 or
equivalent) in a format specified by
the Director shall be submitted
monthly to the Diirector for applica-
ble construction contracts and shall
identify clearly the actual residence
of every employee on each submit-
ted certified payroll. The first time
an employee’s name appears on 2
payroll, a hire date for the employ-
ee should be included after the
employee's name.

(d) Full access to the Contrac-
tor(s') and Subecontractor(s’) em-
ployment records that document

information that relates to the re-
guirements of this Chapter shall be
granted to the Director, his desig-
nated agents, the Chief of Police, or
any duly authorized representative
thereof. The Contractor and Subcon-
tractor(s) shall maintain all rele-
vant personnel data in records for a
period of at least three (3) vyears
after final completion of work. This
retention period may be extended in
writing by the Director based upon
audit irregularitjes.

{e) The Director may reguire affi-
davits and other supporting docu-
mentation from the Contractor
and/or Subcontractor(s) to verify or
clarify that an employee is a Resi-
dent when doubt or lack af clarity
has arisen.

(f) There shall be established a
Residency Construction Advisory
Committee to the Director with the
charge of furthering the intent and
purpoge of this Chapter. Membership
shall consist of ocne representative
appointed by the Mayor, one repre-
sentative appointed by the President
of City Council, one representative
appointed by the Executive Director
of the Cleveland Building and Con-
struetion Trade Council, one repre-
sentative appcointed by the Execu-
tive Director of the Construction
Employers Association or its dele-
gate and one representative jointly
appointed by the Mayor and the
President of Cily Council who is not
affiliated with Cleveland Building
and Construction Trade Council or
the Construction Emplovers Associ-
ation or its delegate. This Commit-
tee may establish one (1) or meore
advisory subcommittees to help
achieve the goals established pur-
suant to this legislation.

Section 188.05 Violation and Penalty
(a) When work under a Con-
struction Contract is completed, and
in the event that the Director

determines that the Contractor has
failed to fulfill the requirements
contained in Section 188.02 concern-
ing Construction Worker Hours per-
formed by Residents of the City or
has failed to submit reports as
required in Sections 188.02 and
188.04, the City is deemed to have
been damaged. Good faith efforts on
the part of the Contractor or Sub-
contractor to provide employment to
Residents of the City shall not suf-
lice to replace the actual, verified
achievement of the reguirements
contained in Section 188.02.

(b} In the event the Contiractor
breaches its Construction Contract
obligation for Resident Construction
Worker Hours stated in Section
188.02, one eighth (1/8) of one (1)
percent of the final total amount of
the Construction Coniract shall be
paid by the Contractor to the City
in pavment for each percentage of
shortfall toward the Resident Con-
struction Worker Hours set forth in
Section 188.02 or the reduced require-
ment established by the Director in
gccordance with Section 188.03. In
the event the Low Income Person
objective is not achieved, the Direc-
tor shall determine if a penalty is
appropriate and assess the penalty
in his/her discretion.

{c) Pailure to submit, or knowing
falsification of, the reports required
in Sections 188.02 and 188.04 shall
result in a breach of the Construc-
tion Contract subject to assessment
of the maximum penalty provided in
division (b), and the penalty shall
be calculated as if no Residentis of
the City were employed on the con-
struction project in furtherance of
the Construction Contract.

{d} No Contractor shall knowing-
ly falsify any required reports,
statements or payroll certifications.
Any Contractor who knowingly fal-
sifies reports, statements or the cer-
tification of payroll data is guilty of
a misdemeanor of the first degree
and subject to a fine of nat more
than five thousand dollars (35,000).
If a Contractor is convicted under
this gdivision, that Contractor shall
be barred from contracting with the
City on any construction project sub-
ject to this Chapter for a period of
five {5) wvears.

{e) Any retainage to cover con-
tract performance that may become
due to the Contractor pursuant to
the Codified Ordinances of the City
of Cleveland may be withheld by the
City pending the deiermination by
the Director of whether the Con-
tractor must pay a penalty.

(f) The imposition of any penalty
or fine under this section shall not
preclude the City from exercising
any other rights or remedies to
which it is entitled.

(g) Al funds collected by the City
of Cleveland under division (b) or
(c) of this section shall be deposit-
ed into a special account which
shall be created for the sole purpose
of receiving said funds. The funds
deposited inte this acecount shall be
used for the operation of the Office
of Equal Opportunity provided such
funds have been appropriated for
that purpose, provided there is any
necessary legislative authority and
provided the funds are used in com-
pliance with all laws or restrictions
regarding their use.

(h) In addition to assessing the
penalty set forth above, the City
may, for a pericd of five (5) years
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after a wvieolation of this chapter,
require the Contractor to post a
surety bond or other appropriate
security in an amount representing
twenty percent (20%) of the con-
tract price for any subseguent con-
tract awarded to the Contractor,
which the Contractor shall agree
and shall be required to forfeit in
its entirety in the event that full
compliance with the requirements of
this chapter are not achieved during
the performance of the contract.
This surety bond shall be in addi-
tion to such other surety bonds that
are required pursuant to the Codi-
fied Ordinances of Cleveland, Ohio.

(i) No person sghall knowingly
supply false information to establish
that the person is a Resident for
purposes of this Chapter. Any per-
son who knowingly supplies false
information to establish that he or
she is a Resident is guilty of a mis-
demeanor of the {first degree and
subject to imprisonment for a peri-
od not to exceed (6) months and a
fine of not more than one thousand
dollars (3$1,000). Upon conviction,
such person shall be barred from
employment in furtherance of a Con-
struction Contract for a period of
five (§) years.

Section 188.06 Severability

Each section and each part of
each section of this Fannie M. Lewis
Cleveland Resident Ewmployment
Law is declared to be an indepen-
dent section or part of & section, and
notwithstanding any other evidence
of legislative intent, it is declared
to be the controlling legislative
intent that if any section or part of
a section or any provision thereof,
or the application therenf to any
person or circumstances, is held to
be invalid, the remaining sections or
parts of sections and the application
of such provision te any other per-
son or circumstances, other than
those as to which it is held invalid,
shall not be affecied thereby. It is
further declared to be the legislative
intent that the other provisions of
this Code would have been adopted
independently of such section or
parts of a section which are heild to
be invalid.

Section 188,07 Duration

This Fanunie M. Lewis Cleveland
Resident Employment I.aw is enact-
ed as a temporary measure to alle-
viate the lack of use of Residents
on City of Cleveland construction
projects found fo exist by the Coun-
cil of the City of Cleveland. This
code shall remain in full force and
effect, subject to periodic review by
the Council of the City of Cleveland.
The City Council shall regularly,
but at & minimum of once every five
(5) years, determine whether there
is a continuing need to ensure ade-
quate resident employment, and
make relevant findings in support
of that determination, and, if neces-
sary amend this Chapter as appro-
priate. In addition thereto, every
two (2) years after enactment of
this Fannie M. Lewig Cleveland Res-
ident Employment Law, the City
Council shall review the twenty (20)
percent resident requirement, and
the four (4) percent requirement for
Low Income Persons, to determine
the appropriateness of each per-
centage and make relevant findings
of that determination, and if neces-
sary, amend 188.02 (a).
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Section 188,08 Effective Date

This chapter shall be effective
and be in force upon its passage and
approval as of January 1, 2004.

Section 2. Within sixty (60) days
of the passage date of this ordi-
nance, the Director shall finalize the
initial standards and procedures in
accordance with BSection 188.03 and
provide a copy to the Chairperson of
the Employment, Affirmative Action
and Training Committee. The Direc-
tor shall ensure that the sitandards
and procedures authorized under
Section 183.03 are created and pub-
lished so that they are effective
prior to January 1, 2004,

Seclion 8. That this ordinance
shall take effect and be in force
from and after the earliest period
allowed by law.

Passed June 10, 2003,

Effective July 20, 2003.

Ord. No. 81-03.

By Council Member Lewis.

An emergency ordinance authoriz-
ing the sale of real properiy as part
of the Land Reutilization Program
and located on East 88th, 91st and
92nd Streets to Cuyahoga Metropoli-
tan Housing Authority.

Whereas, the City of Cleveland
adopted and implemented proce-
dures under Chapter 5722 of the
Ohio Revised Code to facilitate re-
utilization of nonproductive lands
situated within the City of Cleve-
land; and

Whereas, real property acquired
under the City's Liand Reutilization
Program is acguired., held, adminis-
tered and disposed of by the City of
Cleveland through its Department of
Community Development under the
terms of Chapter §722 of the Ohio
Revised Code and Section 183.021 of
Codified Ordinances of the City of
Cleveland, 1976; and

Whereas, this ordinance consti-
tutes an emergency measure provid-
ing for the usual daily operation of
a municipal department; now there-
fore,

Be it ordained by the Council of
the City of Cleveland:

Seetion 1, That pursuant to Sec-
tion 183.021 of the Codified Ordi-
nances of Cleveland, Ohio 13878, the
Commissioner of Purchases and Sup-
plies is hereby authorized to sell
Permanent Parcel No. 107-13-067 as
more fully described below, to Cuya-
hoga Metropolitan Housing Authori-
ty.
Section 2. That the real property
to be sold pursuant to Section 1 of
this Ordinance is more fully
desceribed as follows:

P. P. No. 107-13-067

Situated in the City of Cleveland,
County of Cuyahoga and State of
Ohio, and known as being Sublots
Nos. 181 and 182 in W.J. Crawford
and James Parmalee's Subdivision
of part of Original One Hundred
Acre Lot No. 384 as shown by the
recorded plat in Volume 16 of Maps,
Page 5 of Cuyahoga County Records
and together forming a parcel of
land 75 feet front on the Westerly
side of Elast 92nd Street, 80 feet on
the Northerly line 80 feet deep on
the Southerly line which is also the
Northerly line of Morris Court, N.E.,
and 76 feet in the rear as appears
by said plat, be the same more or
less, but subject to all legal high.
ways.,

Subject to Zoning Ordinances, if

any.
Section 8. That pursuant to Sec-
tion 183.021 of the Codified Ordi-

nances of Cleveland, Chio 1276, the
Commissioner of Purchases and Sup-
plies is hereby =authorized to sell
Permanent Parcel No. 107-14-127 as
more fully described below to Cuya-
hoga Metropolitan Housing Authori-
ty.

Seetion 4. That the real property
to be sold pursuant to this Ordi-
nance is more fully described as fol-
lows:

P. P. No. 107-14-129

Situated in the City of Cleveland,
County of Cuyahoga and State of
Ohio, and known as being Sublot No.
25 in Wade Park and Superior Sub-
divigsion of part of Original One
Hundred Acre Lot No. 384, as shown
by the recorded plat in Volume 21
of Maps, Page 5 of Cuyahoga Coun-
ty Records, and being 35 feet front
on the HEasterly side of East 89%th
Street, and extending back of equal
width 75 feet, as appears by said
plat, be the same more or less, but
subject to all legal highways.

Subject to Zoning Ordinances, if
any.

Seetion 5., That pursuant to Sec-
tion 183.021 of the Codified Ordi-
nances of Cleveland, Ohio 1876, the
Commissioner of Purchases and Sup-
plies is hereby authorized to sell
Permanent Parcel No. 107-14-128 as
more fully described below, to Cuya-
hoga Metropolitan Housing Authori-
ty.
Section 6, That the real property
to be sold pursuant to this Ordi-
nance is more fully described as fol-
lows:

. P. No. 107-14-128

Situated in the City of Cleveland,
County of Cuyahoga and State of
Ohio, and known as being Sublot No.
24 in the Wade Park and Superior
Subdivision of part of Original One
Hundred Acre Lot No. 384 as shown
by the recorded plat in Volume 21
of Maps, Page 5 of Cuyahoga Coun-
ty Records, be the same more or
less, but subject to all legal high-
ways.

Also subject to all
nances, if any.

Sectlon 7. That pursuant to Sec-
tion 183,021 of the Codified Ordi-
nances of Cleveland, Ohio 1976, the
Commissioner of Purchases and Sup-
plies iz hereby authorized to sell
Permanent Parcel No. 107-14-129 as
more fully described, to Cuyahoga
Metropelitan Housing Authority.

Seetlon 8, That the real property
to be sold pursuant to this Ordi-
nance is more fully described as fol-
lows:

zoning ordi-

P. P. No. 107-14-12%

Situated in the City of Cleveland,
County of Cuyahoga and State of
QOhio, and known as being Sublot No.
23 in Wade Park and Superior Sub-
division of part of Original One
Hundred Acre Lot No. 384, as shown
by the recorded plat in Voiume 21
of Maps, Page 5 of Cuyahoga Coun-
ty Records, as appears by said plat,
be the same more or less, but sub-
ject to all legal highways.

Section 9, That pursuant to Sec-
tion 183.021 of the Codified Ordi-
nances of Cleveland, Ohio 1976, the
Commissioner of Purchases and Sup-
plies is hereby authorized to sell
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Permanent Parcel No. 107-14-187as
more fully described below, to Cuya-
hoga Metropolitan Housing Authori-
ty.

Seecetion 10, That the real property
to bhe sold pursuant ta this Ordi-
nance is more fully described as fol-
lows:

P. P. No. 107-14-187

Situated in the City of Cleveland,
County of Cuyahoga and State of
Ohio, and known as being Sublot No.
86 in the Wade Park and Superior
Subdivision of part of Original One
Hundred Acre Lot No. 384, as shown
by the recorded plat in Volume 21
of Maps, Page b of Cuyahoga Coun-
ty Records, and being 40 feet front
on the Westerly side of Bast 91st
Street (formerly Studley Street), and
extending back of equal width 100
feet, as appears by said plat, be the
same more or less, bul subject to all
legal highways.

Seetion 11. That pursuant to Sec-
tion 183.021 of the Codified Ordi-
nances of Cleveland, Ohio 1976, the
Commissioner of Purchases and Sup-
plies is hereby authorized to sell
Permanent Parcel No. 107-14-188 as
more fully described below, to Cuya-
hoga Metropolitan Housing Authori-
ty.
Section 12. That the real property
to be sold pursuant to this Ordi-
nance is more fully described as fol-
lows:

P, P. No. 107-14-188

Situated in the City of Cleveland,
County of Cuyahoga and State of
Ohio, and known as being all of
Sublot No.85 in Curtiss and Ambler's
Wade Park and Superior Subdivision
of part of Original East Cleveland
Township Lot 384, S8aid Sublot No. 85
iz 40 feet front on the Westerly side
of Studley Street (now REast Jlst
Street) and extends back of equal
width 100 feet deep according to the
plat of said Subdivision recorded in
Velume 21 of Maps, Page 5 of Cuya-
hoga County Records.

Section 13. That pursuant to Sec-
tion 183.021 of the Codified Ordi-
nances of Cleveland, Ohio, 1976, the
Commissioner of Purchases and Sup-
plies is hereby authorized to sell the
following Permanent Parcel Nos.
which are more fully described in
the next section, to Cuyahoga Met-
ropolttan Housing Authority.

Section 14, That the real property
to be sold pursuant to this Ordi-
nance is more fully described as fol-
lows:

P. P. No. 104-14.025

Sttuated in the City of Cleveland,
County of Cuyahoga and State of
Ohio, and bounded and described as
follows, to wit: And known as being
part of Original One Hundred Acre
Lot No. 343, and bounded and
described as follows:

Beginning at a point in the in the
Northerly line of Dibble Avenue,
now known as Dibble Avenue, N.E,,
as shown by the recorded plat in
Volume 13 of Maps, Page 34 of Cuya-
hoga Couniy Records, at a point 420
feet and 1 1/2 inches BEast from the
intersection of the North line of Dib-
ble Avenue, N.E., with the East line
of East bbth Street, (formerly Will-
son Avenue)}, thence North 34 min-
utes Bast at right angles to Dibble
Avenue, N.E, 110 feet 9 3/4 inches;
thence North 86° 29 minutes Bast 39
feet 1 inches’' thence South 34 min-
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Cleveland, OH Code of Ordinances

CHAPTER 188 — FANNIE M. LEWIS CLEVELAND RESIDENT
EMPLOYMENT LAW

188.01 Definitions
188.02 Employment of City Residents
188.03 Standards, Reductions and No Waiver

188.04 Monitoring by Director: Reporting by Contractor, and Advisory Committee to the
Director

188.05 Violation and Penalty

CITY EXHIBIT

188.06 Severability
188.07 Duration
188.08 Effective Date

Note: Ordinance No. 2031-A-02, passed June 10, 2003, enacted Chapter 188, the “Fannie M. Lewis Cleveland Resident
Employment Law™ and provides for an effective date of January 1, 2004.

§ 188.01 Definitions

For purposes of this chapter, the following words, phrases and terms are defined as follows:

(a) “City” means the City of Cleveland, Ohio.

(b) “Construction Contract” means any agreement whereby the City either grants a privilege or is
committed to expend or does expend its funds or other resources, or federal grant opportunities, including
without limitation, Community Development Block Grants, Urban Development Action Grants and
Economic Development Administration Grants, in an amount of one hundred thousand dollars
($100,000.00) or more, for the erection, rehabilitation, improvement, alteration, conversion, extension,
demolition or repair of improvements to real property, including facilities providing utility service and
includes the supervision, inspection, and other on-site functions incidental to construction, but does not
include professional services. Construction Contract includes any contract that is entered into by a person
or entity that receives a grant, loan, privilege, credit, or resources from the City, from its funds or from
federal grant opportunities for the poor, minorities and/or unemployed in an amount of one hundred
thousand dollars ($100,000.00) or more, for the purpose of erecting, improving, rehabilitating, altering,
converting, extending, demolishing, or repairing real property or improvements to real property.

(¢) “Construction Worker Hours” means the total hours worked on a Construction Contract by Skilled
and Unskilled Construction Trade Workers, whether those workers are employed by the Contractor or any
Subcontractor. In determining the total Construction Worker Hours to be furnished at the construction site,
there shall be included the number of hours devoted to all tasks customarily performed on a construction
site, whether or not such tasks are, in fact, performed on the construction site. Construction Worker Hours
excludes the number of hours of work performed by non-Ohio residents.

(d) *“Contractor” means any person or company receiving a Construction Contract from the City of

Cleveland, any subdivision of the City, or any individual legally authorized to bind the City pursuant to said
) 35Sty ividuallegaly p
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(e) “Director” means the Director of the Office of Equal Opportunity.

(f) “Low-Income Person” means a Resident who, when first employed by a contractor, is a member of a
family having a total income equal to or less than the “Section 8" Very Low-Income limit established by the
United States Department of Housing and Urban Development. Very Low-Income families are defined as
families whose incomes do not exceed fifty percent (50%) of the median family income for the area in
which they reside. Income limits are adjusted for family size. A Resident who is not a member of a family
shall be considered as a one-person family for this purpose. A Resident shall retain “Low-Income Person”
status for a continuous five (5) year period starting upon the OEO’s written acknowledgement that the
Resident’s family income does not exceed the above-stated limit, provided:

(1) The Resident remains employed by the same employer that hired the Resident as a Low-Income
Person; and

(2) The Resident remains a Resident during the five (5) year period.

(g) “Resident” or “Resident of the City” shall mean persons domiciled within the boundaries of City of
Cleveland. The domicile is an individual’s one (1) and only true, fixed and permanent home and principal
establishment.

(h) “Skilled and Unskilled Construction Trade Worker” means all work site foremen, journeyworkers,
including technical engineers, apprentices, construction trainees and elevator construction helpers and
apprentices that are in a bona fide apprenticeship training program that is certified by the U.S. Department
of Labor, Bureau of Apprenticeship and Training. Also included are other workers appropriate for
construction activities. Salaried superintendents are excluded from this special provision.

(1) “Subcontractor(s)” means any person or company that assumes by secondary contract some or all of
the obligations of the original Contractor.

(Ord. No. 1056-10. Passed 10-25-10, eff. 10-28-10)

§ 188.02 Employment of City Residents

(a) Where not otherwise prohibited by federal, state, or local law or the terms of federal or state grants,
every Construction Contract shall:

(1) Require that one (1) or more Residents perform twenty percent (20%) of the total Construction
Worker Hours (“Resident Construction Worker Hours™) performed under the Construction Contract;

(2) State the penalties set forth in Section 188.05 for failure to meet the requirement of division (a)(1)
of this section; and

(3) Require the contractor and its Subcontractors to use significant effort to ensure that no less than
four percent (4%) of the Resident Construction Worker Hours required by this division are performed by
Low-Income Persons.

Upon submission of documentary proof of the hours satisfactory to the Director, a Contractor may
include in its Resident Construction Worker Hours the hours worked for the Contractor or its
Subcontractors by Residents who are Skilled and Unskilled Construction Trade Workers on projects that
are not under a Construction Contract, between the dates that work under the Construction Contract begins
and ends. A Contractor may also include in its Resident Construction Worker Hours the hours worked by
Residents who are graduates of established, bona fide pre-apprenticeship programs approved by the Fannie
M. Lewis Advisory Committee, including, but not limited to, the Bricklayers & Allied Crafts
Preapprentlceshlp program, Cement Masons Pre- apprenticeship program, or Union Construction Industry
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(b) The percentage levels set forth in division (a) of Section 188.02 are intended as minimum
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requirements for use of Residents under Construction Contracts and shall not be construed as limiting or
deferring the full use of Residents beyond this numerical level.

(c) Prior to the commencement of work, each Contractor and Subcontractor shall, if requested by the
Director, complete and submit to the Director a work-force table. The table shall identify the estimated
work-force requirements for the duration of the job, broken down by trade and month. The Contractor or
Subcontractor shall revise the table as required, but not less than once a month.

(Ord. No. 1056-10. Passed 10-25-10, eff. 10-28-10)

§ 188.03 Standards, Reductions and No Waiver

(a) The Director, consistent with the provisions of this chapter, shall establish standards and procedures,
as the Director deems proper and necessary, to effectively administer the intent and purpose of this chapter.
In creating these standards and procedures and in creating any subsequent modifications thereof, the
Director shall work with the Chairperson of the Employment, Affirmative Action and Training Committee.
The standards and exceptions shall be effective thirty (30) days after publication in the City Record.
However, at least ten (10) days prior to publication in the City Record, the Director shall provide the
President of City Council and the Chairperson of the Employment, Affirmative Action and Training
Committee with a copy of the proposed standards and procedures.

(b) Such standards and procedures shall specify that the employment of the minimum percentage of
Residents may be reduced prior to or during construction only when a Contractor or potential Contractor
can demonstrate the high impracticality of complying with this percentage level for particular contracts or
classes of employees. The Director shall apply the standard of “efforts to the greatest extent feasible™ to the
Contractor’s or Subcontractor’s efforts when evaluating requests for reduction. A reduction may be deemed
appropriate by the Director if a Contractor or potential Contractor has unsuccessfully solicited a sufficient
number of Residents of the City to perform the work identified in the bid specifications and has
documented such effort to the satisfaction of the Director. In addition, such standards and procedures shall
require that a Contractor or potential Contractor seeking a reduction shall have provided timely notice of
the need for Residents of the City to an appropriate source(s) of referrals, as determined by the Director,
which source(s) shall be entitled to comment on any reduction application. If the Director determines that a
lesser percentage of Residents is appropriate with respect to a potential Construction Contract for which
bids will be solicited, bid specifications shall include a statement of the revised standards. The standards
established by the Director shall also provide for a reduction during construction based on petition by the
Contractor demonstrating serious unforeseen circumstances, such as new governmental regulations,
national or natural disasters, war and/or other disastrous events or high impracticality.

(c) The Director shall file his or her determination on all reductions, and the reasons for the reduction,
with the Clerk of City Council, the President of City Council, and the Chairperson of the Employment
Affirmative Action and Training Committee, within five (5) working days of making a determination.

(d) The Director shall not waive the Resident Construction Worker Hours of this chapter.

(Ord. No. 2031-A-02. Passed 6-10-03, eff. 1-1-04)

§ 188.04 Monitoring by Director: Reporting by Contractor, and Advisory Committee to the Director

(a) The Director shall separately monitor the use of Residents of the City on all applicable projects in
Skilled and Unskilled Construction Trade Worker positions, and shall report his or her findings in writing to
the Clerk of City Council, the President of City Council, and to the Employment Affirmative Action and
Training Committee of this Council on a bimonthly basis.
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City are employed in pursuance of the Construction Contract. The Contractor and Subcontractor(s) shall
maintain copies of personnel documents supportive of every Resident employee’s actual record of
residence.

(c) The Contractor shall designate a principal officer of its firm to be responsible for administering the
Resident requirements for the Contractor and all of its Subcontractor(s) pursuant to the requirements
detailed in this chapter. This officer shall meet regularly, or as may be required, with the Director or his or
her designee to ensure compliance with the Resident requirements set forth herein. Primary responsibility
for meeting established goals shall remain with the Contractor. Certified payroll reports (U.S. Department
of Labor form WH-347 or equivalent) in a format specified by the Director shall be submitted monthly to
the Director for applicable construction contracts and shall identify clearly the actual residence of every
employee on each submitted certified payroll. The first time an employee’s name appears on a payroll, a
hire date for the employee should be included after the employee’s name.

(d) Full access to the Contractor(s’) and Subcontractor(s”) employment records that document
information that relates to the requirements of this chapter shall be granted to the Director, his or her
designated agents, the Chief of Police, or any duly authorized representative thereof. The Contractor and
Subcontractor(s) shall maintain all relevant personnel data in records for a period of at least three (3) years

after final completion of work. This retention period may be extended in writing by the Director based
upon audit irregularities.

(e) The Director may require affidavits and other supporting documentation from the Contractor and/or
Subcontractor(s) to verify or clarify that an employee is a Resident when doubt or lack of clarity has arisen.

(f) There shall be established a Residency Construction Advisory Committee to the Director with the
charge of furthering the intent and purpose of this chapter. Membership shall consist of one (1)
representative appointed by the Mayor, one (1) representative appointed by the President of City Council,
one (1) representative appointed by the Executive Director of the Cleveland Building and Construction
Trade Council, one (1) representative appointed by the Executive Director of the Construction Employers
Association or its delegate and one (1) representative jointly appointed by the Mayor and the President of
City Council who is not affiliated with Cleveland Building and Construction Trade Council or the
Construction Employers Association or its delegate. This Committee may establish one (1) or more
advisory subcommittees to help achieve the goals established pursuant to this legislation.

(Ord. No. 2031-A-02. Passed 6-10-03, eff. 1-1-04)

§ 188.05 Violation and Penalty

(a) When work under a Construction Contract is completed, and in the event that the Director
determines that the Contractor has failed to fulfill the requirements contained in Section 188.02 concerning
Construction Worker Hours performed by Residents of the City or has failed to submit reports as required
in Sections 188.02 and 188.04, the City is deemed to have been damaged. Good faith efforts on the part of
the Contractor or Subcontractor to provide employment to Residents of the City shall not suffice to replace
the actual, verified achievement of the requirements contained in Section 188.02.

{b) If a Contractor breaches a Construction Contract by failing to meet the Resident Construction
Worker Hours requirement of Section 188.02, it shall pay the City one-eighth of one percent (0.125%) of
the final total amount of the Construction Contract for each percentage by which it fails to meet the
requirement or any reduced requirement determined appropriate by the Director according to Section
188.03. If a Contractor does not achieve the Low-Income Person objective, the Director in his or her sole

discretion shall determine whether a penalty is appropriate and, if so, the penalty amount the Contractor
shall pay the City.
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(1) Recommend that the City withhold all or part of any payments due the Contractor until such time
as the Contractor cures its defaults, pays or credits all penalties or other payments due under the
Construction Contract, the Code, or the Standards and Procedures, and is in full compliance with all
applicable provisions of the Code, the Construction Contract, and the Standards and Procedures relating to
Resident or Low- Income Person employment or reporting;

(2) Recommend, based upon a breach of or default under the Contract relating to Resident or Low-
Income Person employment, that the City rescind, cancel, or otherwise terminate the Construction Contract
and declare a forfeiture of any performance bond;

(3) Recommend that the Director of Law take such legal action, whether civil or criminal, as he or she
deems appropriate;

(4) Recommend disqualification under Section 181.27 or Section 185.08 of the Codified Ordinances
of Cleveland, Ohio, 1976 of a Contractor from eligibility to bid to or contract with the City for a period not
to exceed two (2) years; or

(5) Recommend that the City make a claim for payment of damages, including any liquidated damages
specified in the Contract.

{d) A decision of the Director under this section is final and may be appealed to the Board of Zoning
Appeals by filing a-notice of appeal with the Board and a copy to the Director within fifteen (15) days of
the decision. The Board of Zoning Appeals shall, after a hearing, determine whether the decision of the
Director is arbitrary, capricious, or unreasonable. The decision of the Board of Zoning Appeals, in turn,
may be reviewed by the Common Pleas Court of Cuyahoga County under RC Chapter 2506, or as
otherwise provided by law.

(e) Failure to submit, or knowing falsification of, the reports required in Sections 188.02 and 188.04
shall result in a breach of the Construction Contract subject to assessment of the maximum penalty
provided in division (b) of this section, and the penalty shall be calculated as if no Residents of the City
wetre employed on the construction project in furtherance of the Construction Contract.

(f) No Contractor shall knowingly falsify any required reports, statements or payroll certifications. Any
Contractor who knowingly falsifies reports, statements or the certification of payroll data is guilty of a
misdemeanor of the first degree and subject to a fine of not more than five thousand dollars ($5,000.00). If
a Contractor is convicted under this division, that Contractor shall be barred from contracting with the City
on any construction project subject to this chapter for a period of five (5) years.

(g) Pending determination by the Director whether a Contractor must pay a penalty under this chapter,
the Director may recommend that the City withhold from amounts retained by the City under Section

185.41 and payable to the Contractor, the amount of any penalty payable by the Contractor under this
chapter.

(h) The imposition of any penalty or fine under this section shall not preclude the City from exercising
any other rights or remedies to which it is entitled.

(1) All funds collected by the City of Cleveland under division (b) or (c) of this section shall be
deposited into a special account which shall be created for the sole purpose of receiving said funds. The
funds deposited into this account shall be used for the operation of the Office of Equal Opportunity
provided such funds have been appropriated for that purpose, provided there is any necessary legislative
authority and provided the funds are used in compliance with all laws or restrictions regarding their use.

() No person shall knowingly supply false information to establish that the person is a Resident for
purposes of this chapter. Any person who knowingly supplies false information to establish that he or she is
a Resident is guilty of a misdemeanor of the first degree. Upon conviction, such person shall be barred
from employment in furtherance of a Construction Contract for a period of five (5) years.
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§ 188.06 Severability

Each section and each part of each section of this Fannie M. Lewis Cleveland Resident Employment Law
is declared to be an independent section or part of a section, and notwithstanding any other evidence of
legislative intent, it is declared to be the controlling legislative intent that if any section or part of a section
or any provision thereof, or the application thereof to any person or circumstances, is held to be invalid, the
remaining sections or parts of sections and the application of such provision to any other person or
circums§tances, other than those as to which it is held invalid, shall not be affected thereby. It is further
declared to be the legislative intent that the other provisions of this Code would have been adopted
independently of such section or parts of a section which are held to be invalid.

(Ord. No. 2031-A-02. Passed 6-10-03, eff. 1-1-04)

§ 188.07 Duration

This Fannie M. Lewis Cleveland Resident Employment Law is enacted as a temporary ineasur_e to
alleviate the lack of use of Residents on City of Cleveland construction projects found to exist by the
Council of the City of Cleveland. This code shall remain in full force and effect, subject to periodic review
by the Council of the City of Cleveland. The City Council shall regularly, but at a minimum of once every
five (5) years, determine whether there is a continuing need to ensure adequate resident employment, and
make relevant findings in support of that determination, and, if necessary amend this chapter as
appropriate. In addition thereto, every two (2) years after enactment of this Fannie M. Lewis Cleveland
Resident Employment Law, the City Council shall review the twenty percent (20%) resident requirement,
and the four percent (4%) requirement for Low Income Persons, to determine the appropriateness of each
percentage and make relevant findings of that determination, and if necessary, amend 188.02(a).

(Ord. No. 2031-A-02. Passed 6-10-03, eff. 1-1-04)

§ 188.08 FEffective Date

This chapter shall be effective and be in force upon its passage and approval as of January 1, 2004,
(Ord. No. 2031-A-02. Passed 6-10-03, eff. 1-1-04)
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{13151 General Assembly)
(House Bill Number 180}

ANACT

To enact section 9.49 and to repeal sections 153.013 and 5525.26 of the Revised
Code to prohibit a public authority from requiring a contractor to employ a
certain percentage of individuals from the geographic area of the public authority
for the construction or professional design of a public improvement.

Be it enacted by the General Assembly of the State of Ohio:

Section 1. That section 9.49 of the Revised Code be enacted to read as follows:
Seec. 9.49, (A) As used in this section:
1) "Construction manager" and "construction manager at risk” have the same meanings as in
section 9.33 of the Revised Code.

(2) "Contractor” means a person who undertakes to construct, alter, erect, improve, repair,
demolish, remove, dig, drill, or provide professional design services for any part of a structure or
public improvement. "Contractor" may include any public or business association and any person or
entity that actively participates in whole or in part in the actual construction of a public improvement
or provision of professional design services by iiself, through the use of emplovees, or through the.
use of a construction manager, construction manager at risk, professional design firm, design-build

firm, general contractar, or subcontractor.
3) "Design-build firm" has the same meaning as in section 153.65 of the Revised Code.

(4) "Laborer" means a person who does any of the following in furtherance of a public
improvement:

(&) Performs manual labor or labor of a particular occupation, trade, or craft;

(b} Uses tools or machinery of a particular occupation, trade, or craft;

{c) Otherwise performs physical work in a particular occupation, trade, or craft.

5) "Professional design services” and "professional design firm" have the same meanings as
in section 153.65 of the Revised Code.
6) "Public authority" includes any of the following;

(&) The state;

¢) Any public agency, authori oard, commission, instrumentali r special district of the
state. a county, township, municipal corporation, or other political subdivision of the state:

d) Any officer or agent of one of the entities listed in division 6)(a) to (c) of this section
who is authorized to enter into a contract for the construction of a public improvement or to construct

a public improvement by the direct employment of labor.
(7)"Public improvement” means any of the following:

a) A road, bridee, hishway, street, or tunnel:

b) A waste water freafment system or water Iy systemn | CITY EXHIBIT

D
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2
{c) A solid waste disposal facility or a storm water and sanitary collection. storage, and

treatment facility;
d) Any structure or work constructed by a public authority or by another person on behalf of
a public authority pursuant to a contract with the public authority.

(B)Y(1) No public authority shall require a contractor. as part of a prequalification process or
for construction of a specific public improvement or the provisi rofessional design services
for that public improvement, to employ as laborers a certain number or percentage of individuals
who reside within the defined geographic area or service area of the public authority.

(2) No public authority shall provide a bid award bonus or preference to a contractor as an
incentive to employ as laborers a certain number or percentage of individuals who reside within the
defined geographic area or service area of the public authority.

SectioN 2. That sections 153.013 and 5525.26 of the Revised Code are hereby repealed.

Section 3. In enacting section 9.49 of the Revised Code in this act, the General Assembly
hereby declares its intent to recognize both of the following:

(A) The inalienable and fundamental right of an individual to choose where to live pursuant
to Section 1 of Article I, Ohio Constitution;

(B) Section 34 of Article 11, Ohio Constitution, specifies that laws may be passed providing
for the comfort, health, safety, and general welfare of all employees, and that no other provision of
the Ohio Constitution impairs or limits this power, including Section 3 of Article XVIII, Ohio
Constitution.

Secrion 4. The General Assembly finds, in enacting section 9.49 of the Revised Code in this
act, that it is a matter of statewide concern to generally allow the employees working on Ohio's
public improvement projects to choose where to live, and that it is necessary in order to provide for
the comfort, health, safety, and general welfare of those employees to generally prohibit public
authorities from requiring contractors, as a condition of accepting contracts for public improvement
projects, to employ a certain number or percentage of individuals who reside in any specific area of
the state.
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(WE)

Speaker of the House of Representatives.
President of the Senate.
Passed , 20
Approved , 20
Governor.
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The section numbering of law of a general and permanent nature is
complete and in eonformity with the Revised Code.

Director, Legisiative Service Commission.

Filed in the office of the Secretary of State at Columbus, Ohio, on the
day of »A.D. 20 .

Secretary of State.

File No. Effective Date
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