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Executive Summary

When illness strikes, or when a child is born or adopted, American workers often learn that their jobs provide insufficient
support and little or no time off. As a result, workers across the country are being forced to make painful choices among their
financial security, their health, and the well-being of their families.

Although Americans commonly suffer from inadequate workplace leave laws and policies, the problem is particularly acute
for lesbian, gay, bisexual and transgender (LGBT) workers. Due to LGBT-specific gaps in the law and the demographics of
the LGBT community, LGBT workers urgently need laws that allow time off to recover from illness, care for a seriously ill
loved one, and bond with a new child.

In 2013, many LGBT Americans gained new rights under the law, although the legal treatment of LGBT workers and

their families still varies significantly by state. Same-sex couples now have the right to marry in 16 states and Washington,
D.C., and LGBT advocates are actively campaigning for the right to marry in additional states throughout the country. The
momentum for LGBT rights has also reached the United States Supreme Court, which issued a landmark marriage equality
decision in June 2013. In the case of Windsor v. United States, the Supreme Court overturned Section 3 of the so-called
“Defense of Marriage Act”—the discriminatory law that prohibited the federal government from recognizing same-sex
marriages—and held that the federal government must treat same-sex spouses the same as different-sex spouses. In addition
to the historic nature and symbolic importance of the Court’s ruling, the decision gives same-sex spouses and their children
access to more than 1,100 federal rights, benefits, and protections that depend on marital status.

Despite these enormous victories for LGBT equality, LGBT workers still face many challenges in the workplace. Thirty-four
states do not have marriage equality, and same-sex couples and LGBT families often lack recognition under the law and in
employers’ personnel policies. In more than half of all states, no laws explicitly protect workers from discrimination based
on their sexual orientation or gender identity, which means that disclosing the need to care for family members can result in
discrimination or job loss. Furthermore, many LGBT workers have limited or no access to paid time off when they need to
recover from illness, bond with a new child, or care for a sick loved one. Given health disparities and high rates of family
poverty in the LGBT community, LGBT workers have a critical need for LGBT-inclusive laws and policies that strengthen
job security and provide time off for personal health and family caregiving needs.

A Patchwork of Legal Rights and Protections

Part One of this report examines the complex interplay of federal, state, and local laws that apply to workers with personal
and family needs. Only one federal law—the Family and Medical Leave Act (FMLA)—addresses the need for workers to
have time off to care for themselves or family members when they are ill or have a new child. The FMLA guarantees up to 12
weeks of job-protected leave for eligible workers to recover from a serious health condition, care for a seriously ill loved one,
or bond with a new child. However, more than 40% of all American workers are completely ineligible for FMLA leave due to
the law’s threshold requirements on business size, hours worked, and duration of employment. Since leave under the FMLA
is unpaid, many workers who are eligible—especially low-wage workers—cannot afford to take time off. While a handful of
states and cities have expanded on the FMLA or guaranteed paid leave to workers, most Americans ultimately depend on the
discretion of their employers when leave from work is necessary. Yet employers’ leave policies are often inadequate. Nearly
40% of private sector workers lack even a single paid sick day, and 89% of private sector workers lack paid family leave

to bond with a new child or care for a seriously ill family member.

Although the FMLA'’s shortcomings affect all workers, certain gaps in the law are especially harmful to LGBT workers.

In the 20 years since President Clinton signed the FMLA into law, countless LGBT families have been excluded from the
FMLA'’s protections. Recent developments have made the FMLA more inclusive of LGBT families, but the law still fails to
cover same-sex couples in most states. Following years of confusion and ambiguity, the Obama administration clarified three
years ago that LGBT workers can take FMLA leave to care for their children, even in the absence of a biological or legal
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relationship. Despite this progress, many LGBT workers have been denied FMLA leave to care for a seriously ill same-

sex spouse or partner. Until June 2013, the so-called “Defense of Marriage Act” (DOMA) and the FMLA’s narrow family
definition prevented LGBT workers from taking FMLA leave to care for a seriously ill same-sex spouse or partner. Following
the Supreme Court’s historic decision to strike Section 3 of DOMA, some—but not all—LGBT workers gained new rights
and protections under the FMLA. LGBT workers who reside in states that recognize same-sex marriage can now take leave
under the FMLA to care for a seriously ill same-sex spouse. Unfortunately, most states do not have marriage equality, and
the FMLA itself does not cover domestic partnerships or civil unions. As a result, LGBT workers in most states have no legal
right to leave from work when their same-sex partners are seriously ill.

Eleven states and Washington, D.C. have passed unpaid family and medical leave laws that provide some coverage to LGBT
workers with an ill spouse or partner. Some states and employers also expand upon the FMLA’s purposes and eligibility
requirements to provide coverage to more workers. As a result, the ability of LGBT workers to take extended unpaid leave
during times of personal or family need varies significantly from state to state and job to job.

The United States is one of the only countries in the world that has no national paid leave program. Nevertheless, a few states
and cities are leading the way by providing paid leave to workers. California, New Jersey, and Rhode Island have enacted
LGBT-inclusive family leave insurance laws that provide paid family leave to workers who need extended time off to bond
with a new child or care for a seriously ill family member. Additionally, Connecticut recently became the first state in the
country to pass a law requiring paid sick time for certain workers to recover from illness, seek medical attention, respond to
family violence or sexual assault, or provide care to a child or spouse who is ill or needs medical attention. At the local level,
the cities of San Francisco, Milwaukee, Seattle, Portland (Oregon), New York City, Jersey City (New Jersey), Philadelphia,
Long Beach (California), and Washington, D.C. have all passed paid sick time laws of varying scope and coverage.
Researchers have shown that access to paid leave increases job stability, provides critical support to new parents, improves
health outcomes for workers and their loved ones, and leads to savings for business and the larger community. Based on the
success of existing paid leave laws, dozens of cities and states are currently organizing to pass their own paid family leave

and paid sick time laws.

Even when state and local leave laws have LGBT-inclusive
definitions of family, many LGBT workers have difficulty
exercising their leave rights due to the widespread lack of
LGBT nondiscrimination laws and protections. Federal law
fails to explicitly prohibit employment discrimination on the
basis of sexual orientation and gender identity. While some
states and cities prohibit discrimination against LGBT workers,
less than half of all states have laws protecting private sector
workers from discrimination on the basis of sexual orientation
or gender identity. Based on fear of disclosing their identities
and risking adverse treatment, many LGBT workers feel they

L have no choice but to avoid bringing attention to their family
relationships; these workers are often concerned with the negative consequences of asking for leave to care for a child,
same-sex partner, or other loved one, even if there are laws or policies that entitle them to this time off. For LGBT workers
to fully benefit from workplace leave laws and policies, the law must explicitly ban discrimination based on sexual
orientation and gender identity.
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LGBT Demographics and the Critical Need for Workplace Leave Laws and
Employment Nondiscrimination Protections

Part Two of this report discusses the LGBT community’s significant need for LGBT-inclusive workplace leave laws and
employment nondiscrimination protections. To demonstrate the critical importance of LGBT-inclusive laws that support
workers’ health and family caregiving needs, this part of the report examines the demographics of LGBT Americans,
including the prevalence of family caregiving responsibilities, poverty, and health disparities. In addition, specific attention
is given to the unique demographics and particular need for workplace leave laws among LGBT older adults and people
living with HIV/AIDS.

There are an estimated 5.4 million LGBT workers in the United States, and a large percentage of these workers have

family caregiving responsibilities. Researchers have estimated that 37% of LGBT-identified adults—or 3 million LGBT
Americans—have had a child at some point in their lives. A large number of LGBT workers provide care to adult loved ones
as well. According to one nationwide survey of baby boomers between the ages of 45 and 64, LGBT respondents were more
likely to be providing care to a friend or relative than the population as a whole, and LGBT respondents provided more hours
of care to loved ones each week. LGBT-inclusive workplace leave laws that can be used to care for children and other loved
ones offer critical support to LGBT workers and families.

LGBT workers have a particular need for paid time off, since both LGBT individuals and same-sex couples raising children
are more likely to be poor than their heterosexual counterparts. Based on these higher rates of poverty, LGBT workers are
less likely to be able to afford unpaid time off from work to care for a new child or an ill loved one. Similarly, LGBT workers
have a heightened need for leave laws that provide job protection, in order to avoid risking their jobs and economic security

during times of need.

LGBT workers are also more likely to need time off to address personal or family health matters. Researchers have
documented clear health disparities in the LGBT community, including a higher risk for certain cancers, HIV/AIDS, diabetes,
arthritis, and other chronic conditions. Due to concerns about intolerance and discrimination within the medical profession,
LGBT Americans are also more likely to delay care and medical testing. Given these health disparities, it is especially critical
that the inability to take off work—or fear of losing a job or paycheck—not prevent LGBT workers and their loved ones from
seeking medical care.

The population of LGBT older adults is growing, and LGBT older adults are staying in the workforce for a longer period of
time. The loss of a job or income can be financially devastating to LGBT older adults, who have a higher than average risk of
poverty. In addition, the lack of workplace leave can endanger the health of LGBT older adults, who are already more likely
than their non-LGBT peers to delay medical care. LGBT-inclusive leave laws will promote job security for LGBT older
adults and make it easier for LGBT older adults to both provide care and receive care from loved ones.

The widespread lack of workplace leave laws and policies puts the
health of people living with HIV/AIDS at risk. If workers living with
HIV/AIDS cannot take time off to recover from illness or attend medical

/

appointments, their health and economic security are jeopardized.
Furthermore, job-protected leave laws make it easier for workers to
care for loved ones who are living and aging with HIV/AIDS. Finally,
the HIV/AIDS community has a particular interest in laws and policies

that allow sick workers to stay home when they are ill; the unnecessary
spread of illness in the community poses a particular health risk to
people living with HIV/AIDS, who are more likely to suffer serious

.

complications from influenza and other communicable illnesses.
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Expanding Legal Definitions of Family Through Workplace Leave Laws

To meet the needs of all LGBT Americans, workplace leave laws should broadly define family to include same-sex
couples, LGBT parents, and close friends who share a familial relationship with a worker. Research has shown that LGBT
Americans, especially older LGBT adults, are more likely than the population at large to rely on “families of choice”—or
a network of close friends—when they need care or help in an emergency. But employers often fail to provide leave to
care for extended family members or close friends. Therefore, LGBT Americans have a clear need for workplace leave
laws that use broad and LGBT-inclusive definitions of family. Once LGBT-inclusive leave laws are passed, subsequent
laws may cite or adopt these LGBT-inclusive family definitions, thereby leading to greater legal recognition and rights for
LGBT workers and families.

When states do not have marriage equality, public officials and activists who are concerned with LGBT inclusion often
advocate for broad legal definitions of family. In states that have marriage equality, the need for broad legal definitions of
family may not be as apparent to public officials and work-family advocates. Therefore, it is important in states with marriage
equality to ensure that individuals who choose not to marry—or who rely on extended family members or families of choice
for care—are not excluded from workplace leave laws. Since family structures in the United States are increasingly diverse,
the LGBT community has an opportunity to work together with other groups that recognize the value of passing laws with
broad family definitions.

Workplace Leave Laws as an Opportunity to Strengthen Alliances

LGBT advocates should be involved in workplace leave campaigns to ensure that any legislation sufficiently covers and protects
LGBT workers and their families. By highlighting the need for LGBT-inclusive workplace leave laws, advocates can raise
awareness about LGBT inequality in the workplace, the growing number of LGBT families, LGBT health disparities, and the
high rates of poverty in the community. Through collaborations with workplace leave campaigns, LGBT organizations can also
create new alliances that will expand and deepen support for LGBT rights campaigns. LGBT organizations may be able to offer
significant political and strategic support to workplace leave coalitions as well, especially in states where the LGBT community
is well organized.

Key Recommendations

As discussed throughout this report, far too many LGBT workers are forced to make impossible choices among their
jobs, their health, and the well-being of their families. Parts Two and Three of this report recommend the following
policy and legal changes to better support the health and family needs of LGBT workers:

1) Expand Marriage Equality:

The Supreme Court’s decision to strike Section 3 of DOMA was a tremendous victory for LGBT equality in the United
States. The federal government will now recognize same-sex marriages, and many LGBT workers can take FMLA leave to
care for same-sex spouses. LGBT and work-family advocates must work together to build on the Supreme Court’s historic
decision. Although the federal government will now recognize same-sex spouses for purposes of federal law, most LGBT
workers live in states without marriage equality. LGBT workers who live in a state that does not recognize same-sex marriage
cannot take leave under the FMLA to care for a seriously ill same-sex spouse. The Supreme Court should find that LGBT
Americans have a fundamental right to marry under the Constitution, regardless of where they live. Until then, states should
pass marriage equality laws to guarantee that LGBT couples who wish to marry can access the more than 1,100 rights,
benefits, and protections based on marital status.

2) Broaden the Definition of “Spouse” in the FMLA:

For private sector workers, the FMLA defines “spouse” according to the marriage laws of the state in which a worker
resides. This definition of “spouse” excludes many same-sex couples. For example, if an LGBT worker lives in a state that
does not recognize same-sex marriages, but the worker was legally married in another state, the worker does not have a
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“spouse” according to current FMLA regulations. Congress should be urged to pass a law that uniformly defines “spouse” in
federal law according to the “place of celebration.” Under this approach, federal laws—including the FMLA—would define
spouses according to the laws of the state in which the couple was married, rather than the laws of the state in which they
currently reside. While awaiting a federal law that adopts a uniform approach, the United States Department of Labor, which
has the authority to interpret the FMLA, should adopt a “place of celebration” rule for the FMLA’s definition of “spouse.”

3) Expand FMLA Access and Pass LGBT-Inclusive Family and Medical Leave Laws
at the State Level:

Many LGBT workers are ineligible for FMLA leave due to the size of their employers, the number of hours worked, or the
length of time they have been employed. The FMLA’s definition of family is also narrow, as the law only allows leave to care for
a parent, spouse, or child. The federal government and individual states should pass legislation to expand access to family and
medical leave and broaden the definition of covered family members.

4) Pass LGBT-Inclusive and Job-Protected Paid Leave Laws at All Levels of Government:
Although unpaid leave laws provide significant support to workers with health and caregiving needs, job-protected paid
leave laws are especially important to LGBT workers and their loved ones. In today’s economy, many workers—especially
low-income workers—are unable to afford unpaid time off work, forcing them to work during personal illnesses, following
the birth or adoption of a new child, or when a seriously ill loved one needs care. Because workers will be discouraged
from taking time off if they can be fired or penalized while out, it is especially important that workplace leave laws include
job protection.

5) Advocate for the Government to Serve as a Model Employer:
Local, state, and federal officials should serve as model employers by instituting strong nondiscrimination protections
and LGBT-inclusive workplace leave policies for government employees.

6) Pass Employment Nondiscrimination Laws That Prohibit Discrimination on

the Basis of Sexual Orientation and Gender Ildentity/Expression:

Protections against employment discrimination based on sexual orientation and gender identity should be pursued at
all levels of government. In addition to providing LGBT workers with recourse against harassment and discrimination,
LGBT nondiscrimination laws can offer protection to LGBT workers who would otherwise fear disclosing their family
relationships and caregiving responsibilities.

7) Build and Strengthen Collaborations Between the LGBT Community and

Workplace Leave Coalitions:

Based on a shared concern for equal rights and workplace fairness, LGBT advocates and work-family coalitions should
collaborate on passing LGBT-inclusive leave laws and nondiscrimination protections. These collaborations can forge new
and mutually beneficial alliances and raise awareness about LGBT social and economic justice issues.

8) Work with Businesses to Identify Model Employers and to Develop Spokespersons

for LGBT-Inclusive Workplace Leave Laws and Policies:

Despite vocal and well-funded opposition from corporate lobbyists, the FMLA and state and local leave laws have
received strong support from many businesses. LGBT and work-family advocates should continue building support among
businesses to counter opposition to LGBT-inclusive leave bills and nondiscrimination protections. Business spokespersons
can also model best practices and bring attention to the benefits—both to workers and employers—of instituting LGBT
nondiscrimination protections and LGBT-inclusive workplace leave policies.
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Introduction

Every day, Americans experience unexpected emergencies or major life
events requiring their care and attention—a worker comes down with
the flu, a sick child is sent home from school, a child is born, an adoption
is suddenly finalized, an elderly parent needs to see the doctor after a fall,
a loved one is hospitalized. During these times of personal and family
need, workers often discover that their jobs provide insufficient support
and little or no time off. For LGBT workers, these important life moments
can be especially confusing and difficult to navigate.

In June 2013, the Supreme Court of the United States issued a landmark
LGBT rights decision in the case of Edith Windsor v. United States. The
Windsor decision will make it easier for many LGBT workers and their loved

v

ones to endure life’s unexpected challenges, and it represents a major step

in the fight for LGBT equality in the United States. At issue in the case was
the constitutionality of the so-called “Defense of Marriage Act” (DOMA),

the law that prohibited federal recognition of same-sex marriages by defining
marriage in federal law as the union of one man and one woman. The
Supreme Court ruled in Windsor that DOMA unconstitutionally discriminated
against LGBT Americans by unfairly treating same-sex spouses differently
from other legally married couples.' The 40-year relationship at the center of the Windsor case clearly demonstrated the
inequality and harm caused by DOMA. When Thea Spyer passed away in 2009, her wife Edith “Edie” Windsor was required
to pay federal estate taxes of more than $363,000; if the federal government had recognized their marriage, this estate tax
would not have been imposed on Edie’s inheritance. Faced with this discrimination, Edie took her case to the Supreme Court
and won. President Obama declared that the Windsor decision was “a victory for couples who have long fought for equal
treatment under the law; for children whose parents’ marriages will now be recognized, rightly, as legitimate; for families
that, at long last, will get the respect and protection they deserve; and for friends and supporters who have wanted nothing
more than to see their loved ones treated fairly . . . > As emphasized by the President, the Supreme Court’s ruling in Windsor
represents a major step toward equal justice and marriage equality for LGBT Americans. But full LGBT equality has not yet
been achieved. Although the federal government must now recognize same-sex marriages, the Supreme Court did not find

a fundamental right to marry for all same-sex couples; states can continue to deny equality to LGBT couples by prohibiting
same-sex marriage.

In addition to shining a national spotlight on the injustice of DOMA, the Windsor case introduced the Supreme Court and
the nation to Edie’s enduring relationship with Thea—or, as Edie describes it, “a love affair that just kept on and on and
on.”? Edie’s 40-year union with Thea included the ups and downs of any relationship, and like millions of Americans, their
time together was affected by serious health challenges. In 1977, more than a decade after Edie and Thea first met, Thea
learned that she had multiple sclerosis. As described in the New York Times, the diagnosis changed Edie’s and Thea’s lives:
“Before long, Ms. Windsor quit her job to care for her full time, mastering the lifts and pulleys to get her into bed, a van or a
swimming pool and the regimen, lasting hours, that began and ended each day.”™

Millions of Americans have confronted unexpected health setbacks that mirror the experiences of Thea and Edie. For the
LGBT community, however, these unanticipated life challenges can be more daunting, as LGBT workers and families often
grapple with lack of government recognition, social intolerance, economic injustice, employment discrimination, and laws
and policies that fail to support workers with health and caregiving needs.

Throughout their four decades together, Edie and Thea faced many hurdles due to their sexual orientation. Edie and Thea both
had painful encounters with family members who were not accepting of their relationship.’ In addition to the lack of support
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from these family members, Edie—a computer programmer at IBM—faced
challenges at work. In order to avoid disclosing her sexual orientation to
colleagues, Edie wore a diamond pin rather than an engagement ring. When
Edie tried to list Thea as a beneficiary of her insurance policy, the insurance
form was rejected.® Although there has been tremendous progress on LGBT
rights since Edie and Thea first met, as demonstrated by Edie’s successful
case before the Supreme Court, a significant amount of work remains.

If Edie had wanted to take an extended leave from work to care for Thea, her

ability to do so would have depended on the personnel policies or discretion
of her employer. In the mid 1970s, when Edie accepted an early retirement to care for Thea, legal guarantees of time off

to care for a seriously ill family member did not exist, and few—if any—employer policies provided leave for a same-sex
partner with a serious health condition.” In 1993, the federal Family and Medical Leave Act (FMLA) was signed into law,
allowing eligible workers to take job-protected, unpaid leave from work to recover from serious illness, care for a seriously
ill loved one, or bond with a new child. Prior to the Supreme Court’s ruling in Windsor, however, the FMLA’s protections

did not extend to same-sex couples. Following the Supreme Court’s Windsor decision, some LGBT workers gained new
rights under the FMLA. LGBT workers who currently reside in states that recognize same-sex marriages—like New York,
where Edie and Thea lived together for many years—are now eligible to take FMLA leave to care for a seriously ill same-sex
spouse. Despite this progress, the FMLA still fails to protect same-sex couples who are unmarried or who reside in states that
refuse to recognize their marriage. The FMLA’s incomplete coverage of same-sex couples leaves millions of LGBT workers
and their loved ones vulnerable in times of need.

Even if a worker is eligible for leave under the FMLA, it may not be financially feasible to take unpaid time off from work.
No federal laws guarantee paid leave for workers to care for themselves, a new child, or an ill family member. While the
FMLA has significant gaps and federal law fails to provide paid leave to workers, a number of states and cities have passed
workplace leave laws to provide additional support to workers with health and caregiving needs. As a result, American
workers who need time off to care for themselves and their loved ones are subject to limited rights under a patchwork of laws;
unfortunately, the situation is worse for LGBT workers, who have even fewer legal rights to workplace leave and are therefore
forced more often to make impossible choices among their jobs, health, and families.

Additionally, many LGBT workers in the United States risk harassment or discrimination when they acknowledge or

discuss their family relationships, sexual orientation, or gender identity. Edie’s concerns about wearing an engagement ring

in the office would still resonate with many LGBT workers today. When Edie worked at IBM, the law did not protect her
from employment discrimination based on sexual orientation. More than 30 years after her retirement, there has been some
progress in protecting LGBT workers from discrimination; for example, New York City and New York State, where Edie and
Thea lived together, have passed laws prohibiting employment discrimination based on sexual orientation. But more than half
of all states have no such protection, leaving LGBT workers vulnerable to harassment and discrimination based on sexual
orientation and gender identity. Nor does federal law explicitly prohibit discrimination against LGBT workers. Without strong
protections against discrimination, many LGBT workers fear acknowledging their family needs or disclosing their sexual
orientation by asking for time off to care for a loved one.

Employers, policymakers, and advocates have an opportunity to work together to better support the health and family needs of
LGBT workers. Throughout the United States, there is a growing movement to expand LGBT nondiscrimination protections,
pass legislation that fills the FMLA’s gaps, and provide workers with paid time off to recover from sickness and care for new
children and seriously ill loved ones. Although workplace leave laws and policies are important for all workers, access to
job-protected leave is an especially significant issue for the LGBT community. Workplace leave laws can expand recognition
of LGBT families and provide crucial support to LGBT workers during times of personal and family need.
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Part One

A Patchwork of Protections: The Legal Landscape When Workers Need Time
Off to Care for Themselves and Their Loved Ones

LGBT workers who need time off work to recover from illness, welcome a new child into the home, or care for a
seriously ill loved one have varying legal rights and protections. The ability of an LGBT worker to take job-protected
leave or receive pay while out could depend on a number of factors, including the city and state in which the individual
lives and works, the size of the employer, the length of time the individual has been employed, whether the individual works
part-time or full-time, and the type of illness and family relationship at issue. Moreover, many LGBT workers who are
eligible for job-protected leave from work may not feel comfortable taking time off to care for a loved one without LGBT
nondiscrimination protections.

Based on the variety of factors that determine an individual’s access to workplace leave, LGBT workers face a confusing
interplay of legal rights and protections when they need time off to care for themselves or loved ones. The remainder of
this section provides an overview of the laws that apply to LGBT workers who need leave for personal health or family
caregiving responsibilities.

Unpaid Leave

On February 5, 1993, President Bill Clinton signed into law the Family and Medical Leave Act (FMLA).® Upon meeting the
eligibility requirements for the FMLA, a worker can take up to 12 weeks of unpaid leave a year to recover from a serious health
condition, to care for a seriously ill family member, or to bond with a new child; in 2008 and 2010, the FMLA was expanded
to provide unpaid leave to address certain obligations arising from a spouse, parent, or child being on, or called to, active duty
in the military.’ For those covered by the FMLA, leave properly taken is job-protected; with a few exceptions, employers are
generally required to restore a worker returning from FMLA leave to the individual’s original job or a position equivalent in
pay, benefits, and other terms.°

Twenty years have passed since the FMLA became law, and it remains the only federal law that guarantees leave from work
during personal and family times of need. Although pioneering and critical to millions of workers, the FMLA fails to protect
many Americans, and, in particular, excludes same-sex couples in most states.

LGBT Couples and a History of Inequality under the FMLA

Due to the Supreme Court’s 2013 decision in Windsor v. United States, same-sex spouses may now be eligible for more than
a thousand federal rights, benefits, and protections based on marital status—including the right to FMLA leave to care for a
seriously ill spouse. With expanded access to the FMLA, many LGBT workers will have the comfort of knowing that they
can take time off—without risking job loss—to care for a spouse during a health challenge or emergency. But for many same-
sex couples, the FMLA still fails to recognize their relationships.

Prior to the Supreme Court’s Windsor decision, no LGBT workers could take FMLA leave to care for a seriously ill partner or
spouse. The federal Defense of Marriage Act (DOMA) stated that the word “spouse” in federal law only referred to a person
of the opposite sex.!! Therefore, the federal government would not recognize the union of same-sex couples, even if they lived
in states with relationship recognition or marriage equality. Furthermore, the FMLA itself does not include domestic partners
or civil union partners in the law’s definition of covered family members.

In June 2013, the Supreme Court ruled that Section 3 of DOMA, which prohibited the federal government from recognizing
same-sex marriages, was unconstitutional. As a result, same-sex spouses who reside in a state that fully recognizes their
marriage are now covered by the FMLA. However, the Supreme Court’s decision in Windsor did not hold that all same-sex
couples have a fundamental right to marry, and the opinion did not address Section 2 of DOMA, under which states may
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refuse to recognize another state’s laws on same-sex marriage. Nor did the Windsor decision require the federal government
to recognize domestic partners in its laws. Because the FMLA does not cover domestic partners, and 34 states do not have
marriage equality, same-sex couples in most states cannot take FMLA leave to care for each other."”

Due to the limitations of the Supreme Court’s Windsor decision, many same-sex spouses are still considered legal strangers
under the FMLA. According to current FMLA regulations, “[s]pouse means a husband or wife as defined or recognized under
State law for purposes of marriage in the State where the employee resides . . . "3 Because the FMLA defines a “spouse”
based on the laws of the state in which a worker resides, same-sex spouses are not treated equally under the FMLA; same-sex
spouses who reside in a state that recognizes their marriage are covered by the FMLA, while same-sex spouses who reside

in a state that refuses to recognize their marriage are not covered by the law.' For example, an LGBT worker who resides in
New Hampshire is eligible to take FMLA leave to care for a seriously ill spouse, because New Hampshire recognizes same-
sex marriages. In comparison, an LGBT worker who was legally married in New Hampshire, but now lives in Kentucky,
cannot take FMLA leave to care for a seriously ill spouse, because Kentucky does not recognize same-sex marriages. The
different treatment of same-sex spouses under the FMLA will likely generate confusion; many same-sex couples who are
legally married and live in a state with marriage equality may not realize that they will lose the right to care for each other
under the FMLA if they move to a state that does not recognize their marriage."

Progress for LGBT Families: Recognition of LGBT Parents in the FMLA

In 2010, the Obama Administration interpreted the FMLA to broadly cover LGBT parents and their children.'® As a
result, LGBT parents and their children are fully recognized under the FMLA, even though the law fails to cover many

same-sex couples.

Under the FMLA, a covered employee can take unpaid leave to care for a “son
or daughter” with a serious health condition or to bond with a new “son or
daughter.” The terms “son” and “daughter” are broadly defined in the FMLA
to include a biological child, a legally adopted child, a foster child, a stepchild,
a legal ward, or a child of a person who stands “in loco parentis.” The phrase
“in loco parentis” refers to one who is acting in the place of a parent; whether
or not a relationship of this nature exists under the FMLA is fact-specific. The
general standard for finding an “in loco parentis” relationship is that the adult
assumes the role of a parent toward a child with the intent to act as a parent.'”

As described later in this report, more than half of all LGBT Americans live
in a state where the ability of a same-sex couple to legally adopt a child—
either jointly or through a second-parent adoption when one partner is already
a biological or legal parent—is prohibited or legally uncertain.'® Therefore,
many LGBT working parents in the United States do not have a legally
recognized relationship with their children and rely on the FMLA’s “in loco

parentis” standard when they need time off to care for them. For many years,
however, it was unclear whether the FMLA’s definition of “in loco parentis” would include LGBT parents who do not have a
biological or legal relationship to their children.

In 2010, the United States Department of Labor (DOL) issued an administrative interpretation clarifying that the FMLA’s
definition of “in loco parentis” can include an LGBT parent who does not have a legal or biological relationship to a child.
According to the DOL, “an employee who will share equally in the raising of an adopted child with a same-sex partner, but
who does not have a legal relationship with the child, would be entitled to leave to bond with the child following placement,
or to care for the child if the child had a serious health condition, because the employee stands in loco parentis to the child.”"
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Due to the DOL’s interpretation, LGBT parents are recognized under the FMLA. Even if a same-sex couple raising a child
resides in a state that does not recognize same-sex marriages—meaning the FMLA will not cover them as “spouses”—they
may be able to qualify as parents under the FMLA’s “in loco parentis” standard; both parents would be eligible to take FMLA
leave to bond with the child after birth or adoption or to care for the child during a serious illness—even in the absence of a
biological and legal relationship.

FMLA Expansion Laws

Although many LGBT workers are now eligible to take FMLA leave to care for a child or seriously ill same-sex spouse,

they must first meet the law’s coverage requirements. Countless LGBT workers have discovered that they, like many other
American workers, do not meet the FMLA’s eligibility requirements and are completely excluded from the law’s protections.
To be eligible for FMLA leave, a worker must be employed for at least one year by a business with at least 50 employees and
have worked for 1,250 hours in the previous 12 months before taking leave. Due to these eligibility restrictions, more than
40% of American workers are excluded from the FMLA.>

Although the FMLA excludes many Americans and falls short when LGBT workers need to care for an ill spouse or partner,
some states have passed unpaid leave laws to fill the FMLA’s gaps. The differences among states regarding unpaid leave
protections has resulted in a complex—and sometimes unexpected—patchwork of legal protections for LGBT workers with
family caregiving needs. To illustrate the surprising legal treatment of LGBT workers in this situation, compare the legal
rights of the following couples dealing with cancer:

* Adam and Brian are longtime boyfriends living in Wisconsin, and they have been living together for several years.
Although Wisconsin has a constitutional ban on same-sex marriage, the state has a domestic partnership law. But Adam
and Brian have not registered as domestic partners under Wisconsin law, because they are waiting for marriage equality.
Adam has worked full-time for two years at a large corporation and wants to take leave from work to provide care to
Brian, who has been diagnosed with cancer.

e Richard and Tony are a married couple living in Nevada. They were legally married in Massachusetts four years ago,
but they relocated to Nevada for work two years ago. Although Nevada does not recognize their Massachusetts marriage,
they have registered as domestic partners under Nevada state law. Richard has worked full-time for two years at a large
corporation and wants to take leave from work to provide care to Tony, who has been diagnosed with cancer.

Both Adam and Richard would like to take time off from work to care for a seriously ill significant other. Even though
Richard is in a registered domestic partnership and was married in Massachusetts, only Adam has a legal right to unpaid

time off from work to care for his ill significant other. Under federal law, Adam and Richard are treated the same; despite

the differences in their relationship status, neither can take leave under the FMLA to care for Brian or Tony, because neither
individual resides in a state that recognizes them as married. The FMLA defines “spouse” according to the laws of the state in
which a worker currently resides, and neither Nevada nor Wisconsin recognizes same-sex marriages. Under their respective
state laws, however, Adam and Richard have different rights regarding unpaid family leave.

Nevada does not have a state law that provides unpaid or paid leave, or that expands on the definition of “family” in the
FMLA to include same-sex couples. Therefore, LGBT workers in Nevada have no legal right under state law to time off
work—paid or unpaid—when their same-sex spouses or partners are seriously ill. As a result, Richard has no legal right
under Nevada law or federal law to unpaid leave from work to care for Tony. In contrast, Adam is eligible under Wisconsin
law to take unpaid leave from work to care for Brian, since Wisconsin has a state-level family and medical leave law that
covers registered and unregistered domestic partners.
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A number of states have family leave laws that explicitly cover same-sex couples, like Wisconsin, or that apply to same-sex
spouses through marriage equality laws.?! These state-level family leave laws may also provide broader protections than

the FMLA. Depending on general eligibility requirements, LGBT workers in Washington, D.C. and the following 11 states
may be able to take family leave under state law to care for a seriously ill same-sex partner or spouse: California, Colorado,
Connecticut, Hawaii, Maine, New Jersey, Oregon, Rhode Island, Vermont, Washington, and Wisconsin.”> Nevertheless,
nearly three-quarters of all LGBT Americans live in states that do not have state-level workplace leave laws for private sector
workers who need to care for a seriously ill spouse or partner.® These workers often have to rely on the FMLA, although its
eligibility requirements and spousal definition exclude many LGBT workers from the law’s protections.

Fourteen states and Washington, D.C. have laws providing leave for new parents that are more expansive than the FMLA.*
Yet approximately 70% of LGBT Americans live in states that do not have workplace leave laws for new parents working
in the private sector; for these Americans, the FMLA is the only workplace leave law that could provide a right to unpaid
leave to bond with a new child.? In addition, a few states have expanded on the FMLA’s reasons for taking leave to
include organ donation, children’s educational activities, and purposes related to domestic violence. Some states have also
expanded the definition of family to enable workers to care for seriously ill parents-in-law, grandparents, grandchildren, or
siblings.?® Due to these various state laws, LGBT workers across the country have differing access to unpaid leave during
times of personal or family illness.

Temporary Disability Insurance

Five states—California, Hawaii, New Jersey, New York, and Rhode Island—and Puerto Rico have implemented temporary
disability insurance (TDI) programs that provide workers with partial pay when they lose wages due to personal injury or
sickness caused off the job, pregnancy-related disability, and recovery from childbirth.?” LGBT workers can access these
TDI programs on the same basis as all other workers.?

These six TDI programs provide partial wage replacement for a worker’s period of disability; the amount of pay available
is based on a percentage of the worker’s usual earnings or average weekly wage, up to a maximum benefit amount that
differs in each program.” The maximum duration of TDI benefits in each program ranges from 26 to 52 weeks.*® As
opposed to the FMLA, however, TDI programs usually do not provide job protection, which creates a risk that a worker
could be terminated while out or upon returning to work.?!
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Paid Family Leave

"To this day, | receive more thanks from citizens for the FMLA than any other single
piece of legislation | signed into law . ... By the time | had left office, 35 million
Americans had taken leave, and estimates today suggest that number has grown to
100 million. ... Near the end of my administration, | argued that we needed to find
‘new ways to provide paid leave to those workers who need to take off but cannot

afford to do so." Most advanced nations provide some form of paid family leave, and
it's helped, not hurt, their economies. A growing chorus is now working on how to
make that dream a reality here, and they deserve our support.”

— Bill Clinton, February 5, 2013 32

One of the major limitations of the FMLA—especially for low-wage workers who are struggling to make ends meet—is that
the law only provides for unpaid leave. There are no federal laws in the United States requiring employers to provide paid
family leave. The United States is the only industrialized nation in the world that does not provide paid maternity leave. In a
2011 survey of 190 countries, 178 of them provide paid leave to new mothers; the right to paid leave for new mothers in nine
countries is unclear, while only three countries—the United States, Swaziland, and Papua New Guinea—have no right to paid
maternity leave.*® Furthermore, 74 countries guarantee paid leave to new fathers, and 33 countries provide some form of paid
leave to care for ill adult family members.**

Many workers in the United States live paycheck to paycheck and require steady income to put food on the table, pay rent
or a mortgage, and cover their bills. For these workers, unpaid leave under the FMLA or a state FMLA expansion law is
not a realistic option when a new child is born or a relative is seriously ill. Three states—California, New Jersey, and Rhode
Island—have led the way in providing paid leave to workers who are caring for a new child or a seriously ill relative. The
success of these programs shows that state-level solutions to the widespread need for paid leave are possible.

California and New Jersey have implemented family leave insurance laws that provide partial pay to workers who need time
off to bond with a new child or care for a seriously ill family member, and a similar Rhode Island program will go into effect
on January 1, 2014.%In all three states, family leave insurance was integrated into existing temporary disability insurance
programs, and workers finance the paid family leave program through small employee payroll contributions.* California

and New Jersey provide partial wage replacement for up to six weeks of leave, and Rhode Island will provide benefits for

up to four weeks of leave. As of January 1, 2013, New Jersey workers receive two-thirds of their average weekly wage up

to a maximum amount of $584 a week, and California workers receive 55% of their weekly wage up to a maximum amount
of $1,067 a week.*” Once the Rhode Island family leave insurance law is in effect, workers will receive a percentage of their
wages up to a maximum of $752 a week.*

The New Jersey, California, and Rhode Island family leave insurance laws are LGBT-inclusive and allow LGBT workers to
care for seriously ill same-sex spouses, in addition to parents and children. All three laws also cover domestic or civil union
partners, as opposed to the FMLA.* Rhode Island’s law will allow workers to care for grandparents and parents-in-law as
well. In September 2013, the Governor of California signed legislation to expand the definition of family in California’s
family leave insurance law; as of July 1, 2014, workers in California will also be able to take leave to care for a seriously
ill grandparent, grandchild, sibling, or parent-in-law.*°
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Similar to the FMLA, Rhode Island’s family leave insurance law will provide job protection to workers who take leave
under the program; upon the end of their covered paid family leave, workers in Rhode Island must be reinstated to the same
position or to a position with equivalent pay, employment benefits, and seniority.* The New Jersey and California family
leave insurance laws do not provide job protection to workers who take leave under the program. Although some workers
who receive paid family leave in New Jersey and California will be covered by the FMLA or another state law that provides
job protection, some workers could lose their jobs or experience other negative effects while out on leave.** Researchers have
shown that the lack of job protection in California’s family leave insurance law has deterred some workers from using the
program when they needed to care for a loved one; according to one survey of workers who were aware of the program but
did not apply for leave, approximately 37% expressed concerns that they would upset their employers, lose opportunities for
advancement, or be fired for taking leave.*?

Despite the lack of job protection, the California and New Jersey family leave insurance laws have established an important
economic safety net for workers with family caregiving responsibilities. Approximately 1.7 million family leave insurance
claims have been filed in California since 2004, and more than 120,000 family leave insurance claims have been filed in
New Jersey since 2009.* Research on the California family leave insurance law shows that workers who have taken leave
are satisfied with the program’s administration and ease of use.* California’s program has also been shown to increase
retention of low-wage workers, by making it more likely that these workers will return to the same employer following
leave.* Furthermore, California’s family leave insurance program has improved the ability of workers to care for a newborn
or adopted child, lengthened the duration of breastfeeding among new mothers, and increased rates of leave among new
fathers.*” Family leave insurance has also worked well for California businesses; more than 90% of employers report that
the family leave insurance program has had a positive or neutral effect on employee profitability, performance, and turnover,
while nearly 99% of employers report that the program has had a positive or neutral effect on employee morale.*

"Because my job does not give me ANY pay for maternity or paternity leave, we had
to really think about taking FMLA for twelve weeks when our baby arrives. Because
of the NJ Family Leave Insurance (NJFLI), we can both take at least 6 weeks off to

bond with our newborn baby and know that . .. we will both get paid enough to cover
the basics. It is so important for both of us to be able to bond with our new baby and

the ... NJFLI makes this pOSSible." — Expecting LGBT Father from New Jersey =

Paid Sick Time

No federal laws in the United States guarantee paid sick time when workers need time off to recover from illness, attend a
medical appointment, or provide care for a sick loved one. This absence is notable, especially when compared to the rest
of the world. Most nations provide paid sick time and job protection to workers who are suffering from personal illness.>
According to a comprehensive analysis of paid leave laws around the world, published in 2009, 163 nations provide paid
leave to workers for personal health purposes; all but two of these countries offer at least ten days of paid sick time for a
serious illness.’! Forty-eight countries provide paid leave that can be used to care for sick children.’? By all measures, the
United States falls short for having no federal right to paid sick time for personal or family illness.

As of January 1, 2012, Connecticut became the first state in the nation to pass a law requiring certain employers to provide
paid sick time. Connecticut’s paid sick time law ensures that many service workers employed by businesses with 50 or more
employees receive paid sick time.? Eligible workers can earn up to five paid sick days a year that can be used to recover
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from illness, seek preventive care, respond to family violence or
sexual assault, or provide care to a child or spouse who is ill or
needs medical attention.** Since Connecticut allows same-sex
couples to marry, the law’s definition of “spouse” is LGBT-inclusive.
Furthermore, the definition of “child” in the law ensures that most
LGBT parents can use paid sick time to care for a child, even in the
absence of a biological or legal relationship.*

The impact of Connecticut’s paid sick time law is significant. Prior
to passage of this legislation, 37% of Connecticut’s private sector

workforce—more than 470,000 individuals—had no paid sick
time.*® Following its passage, a survey showed that nearly two-thirds of registered voters in the state had a favorable view of
the law.” According to the Governor and Connecticut Department of Labor, the business sectors most impacted by the paid
sick time law—TIeisure, hospitality, education, and health services—have experienced employment growth since the paid sick
time law took effect, and the state as a whole has gained jobs.’® Connecticut’s job growth demonstrates that business concerns
regarding the state’s paid sick time law have been unfounded.

In recent years, work-family advocates have worked with elected officials to pass paid sick time laws in a number of cities
around the country. The first city to pass a paid sick time law in the United States was San Francisco; more than 60% of San
Francisco voters approved a broad paid sick time law in November 2006. San Francisco’s paid sick time law, which went
into effect in 2007, covers all workers in San Francisco, including part-time workers.” Employees can use their paid sick
time to care for loved ones, including children, parents, siblings, grandparents, grandchildren, spouses, registered domestic
partners, and, if an employee has no spouse or domestic partner, a designated person of the employee’s choice.® Due to this
broad definition of family, the San Francisco paid sick time law is inclusive of LGBT couples and families.

Following the lead of San Francisco, voters in Milwaukee, Wisconsin, overwhelmingly passed a paid sick time ballot
initiative in 2008.9! After three years of legal challenges from corporate lobbying interests, the Wisconsin Court of Appeals
upheld the Milwaukee paid sick time law in March 2011.9* Less than two months later, however, Wisconsin Governor Scott
Walker signed a preemption bill that prohibited local paid sick time laws, thereby blocking the will of Milwaukee’s voters
and preventing the implementation of the city’s paid sick time law.%

Both Washington, D.C. and Seattle have passed and implemented paid sick time laws that allow LGBT workers to care for
their children, same-sex spouses, and domestic partners, among other relatives.* The Washington, D.C. paid sick time law
went into effect in 2008, and a campaign is currently underway to expand the law and cover more workers.% Seattle’s paid
sick time law, which passed in 2011 and took effect in 2012, helped to build momentum around the issue, and three more
cities passed paid sick time laws in 2013. In March 2013, the City Council of Portland, Oregon, voted unanimously in favor
of a paid sick time bill. Three months later, the New York City Council overwhelmingly passed a paid sick time law over the
mayor’s veto. In October 2013, the mayor of Jersey City signed into law a paid sick time bill, making Jersey City the first
municipality in New Jersey to guarantee sick time. The Portland, New York City, and Jersey City laws will all go into effect
in 2014.

The paid sick time laws in Portland, New York City, and Jersey City all allow LGBT workers to care for an ill spouse or
partner. Portland’s paid sick time law allows LGBT workers to care for their children, parents, spouses, grandchildren,
grandparents, and registered domestic partners.® New York City’s paid sick time law allows LGBT workers to care for
their children, parents, spouses, registered domestic partners, and the parents of their spouses or partners.” Jersey City’s
law broadly defines family to include children, parents, spouses, registered domestic or civil union partners, grandchildren,
grandparents, siblings, the parents of a spouse or partner, and the spouses or partners of a grandparent.®
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The paid sick time victory in New York City—the most populous
city in the country—will set a powerful example for the rest of
the nation. The city’s law will ultimately provide paid sick time
to approximately 1 million workers who currently have no access
to paid sick time when they or their family members are ill. For
the 3.4 million private sector workers in New York City, the law
will create a legal right—that an employer cannot withdraw—to a
minimum amount of sick time for personal or family care.®®

In addition, the paid sick time laws in Washington, D.C., Seattle,
and Portland—as in Connecticut—allow covered workers to
receive “paid safe time”; if a worker or worker’s family member
is the victim of domestic violence, sexual abuse, or stalking, the
worker can take paid time off under the law to address certain

specified legal, health, and protective needs.”

The cities of Long Beach, California and Philadelphia have passed more focused paid sick time laws; in Long Beach, voters
approved legislation guaranteeing paid sick time and a living wage to workers in the hotel industry, and in Philadelphia, the
City Council passed a law guaranteeing paid sick time to employees of businesses that contract with the city, receive city
subsidies, or lease office space in buildings that receive city subsidies.” In 2011 and 2013, the mayor of Philadelphia vetoed
a broader, LGBT-inclusive paid sick time law, but advocates are working to secure the support of a veto-proof majority of
the City Council.”? For more information on the paid sick time laws described in this section, see the appendix at the end of
this report.

Protections Against Discrimination Based on Disability

When workers have a serious health condition or need to care for a seriously ill loved one, disability law may afford
additional protections.

The federal Americans with Disabilities Act (ADA) prohibits employers with 15 or more employees from discriminating
against workers because of a disability.”® For a worker to be protected under the ADA, the individual must have a qualifying
disability, which is defined as a physical or mental impairment that substantially limits a major life activity.” Health
conditions that have high rates or risk levels among LGBT Americans, such as diabetes, cancer, and symptomatic or
asymptomatic HIV, are included under the ADA’s definition of “physical or mental impairment.””> Although this definition
has been narrowly applied in the past, Congress passed amendments to the law in 2008 to make it easier for individuals to
establish that they have a qualifying disability under the ADA. As a result, it is now easier for people with temporary and less
severe conditions to be considered disabled under the ADA. Even discrimination based on a perceived disability is prohibited;
for example, if a worker is fired due to a rumor that the individual has HIV, such treatment is illegal under the ADA whether
or not the worker is HIV positive.”

In addition to protecting workers with a disability from job discrimination, the ADA also requires a covered employer to
provide reasonable accommodations to an employee with a disability, unless the employer can show that it would cause an
undue hardship. In order to enjoy equal employment opportunities, an individual with a qualifying disability can seek leave
from work or a modified work schedule under the ADA’s right to reasonable accommodations. If leave or a modified schedule
would not provide an undue hardship—significant difficulty or expense—to the employer, the ADA requires the employer to
grant it. However, the employer does not have to provide the worker’s preferred accommodation and can instead choose an
alternative accommodation, as long as it is effective. Because recent amendments to the ADA have broadened the definition
of disability, a greater number of workers are entitled to reasonable accommodations at work, including many pregnant
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workers; employers may be required to provide reasonable accommodations to workers who have medical complications
arising from their pregnancies or childbirth.”” For workers who lack access to time off and workplace flexibility, the ADA’s
reasonable accommodations provision can provide critical support during a serious health condition or pregnancy-related
medical complication.”

The ADA also prohibits discrimination against workers based on their relationship or association with an individual with a
disability. For example, if a worker’s child is diagnosed with cancer, an employer may be concerned about how the illness
will affect the company’s health insurance plan; nevertheless, it would be illegal under the ADA’s “association” provision to
fire the worker for this reason or deny the worker health care coverage that other employees receive.” There is no requirement
of a family relationship under the ADA’s association provision, which is important to many LGBT workers whose
relationships are not otherwise recognized under the law. As described later in this report, LGBT older adults in particular are
much more likely than the population at large to rely on “families of choice”—or close relationships with friends—for care
and support. Under the ADA, a covered employer cannot discriminate against an LGBT worker because the worker’s chosen

family members have a disability.

Although the ADA protects workers against discrimination based on their association with a disabled person, employers are
not required to provide reasonable accommodations beyond a worker’s own disability. Therefore, employers are not required
under the ADA to provide accommodations to workers who are associated with a person with a disability, even though
employers are required to provide reasonable accommodations to a disabled worker.* For example, a covered employer
would not be required under the ADA to accommodate a worker who needs to provide care to a loved one living with HIV/
AIDS. But the same employer would be required to reasonably accommodate a worker living with HIV/AIDS who needs to
take a few hours off work each month for the worker’s own medical appointments.

Protections Against Discrimination Based on Sexual Orientation and Gender Identity

LGBT-inclusive employment discrimination protections are essential to the success of workplace leave laws and policies.

If LGBT workers are at risk for discrimination based on their sexual orientation or gender identity, they will be less likely

to acknowledge their family relationships and family caregiving responsibilities. Studies have shown that between one third
and one half of gay, lesbian, and bisexual workers conceal their sexual orientation to most or all of their colleagues. Fear of
employment discrimination is a major motivating factor for workers who conceal their identity at work.®! Such fear is not
unfounded; research has consistently shown that a significant percentage of LGBT workers—ranging from 15% to 43%—
have experienced discrimination at work.*? Transgender workers are especially vulnerable at work; in a 2011 survey of more
than 6,400 transgender Americans, 78% of respondents reported direct mistreatment or discrimination at work and 47%
reported experiences with employment discrimination in hiring, promotion, or retention because they were transgender

or gender non-conforming.®

Federal law fails to explicitly protect workers from discrimination on the basis of sexual orientation and gender identity.
Although some states have responded by passing LGBT-inclusive nondiscrimination laws, the majority of states have failed
to act. In 29 states, an employer can legally fire, penalize, or otherwise discriminate against a worker based solely on the
individual’s sexual orientation. Thirty-three states fail to prohibit discrimination against a worker based on gender identity
or expression, although, as described at the end of this section, federal sex discrimination laws may provide protection

to transgender workers.* In total, less than 40% of LGBT Americans live in a state that protects against employment
discrimination based on both sexual orientation and gender identity.

It is possible that state nondiscrimination laws or laws requiring contractors to provide equal benefits to workers with
domestic partners could provide a basis to argue that LGBT workers should receive equal treatment with respect to workplace
leave benefits.’® For example, in states that have laws prohibiting employment discrimination on the basis of sexual
orientation, there may be a claim that an employer’s policy of allowing workers to take leave to care for different-sex spouses
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should also apply to workers with same-sex spouses. Furthermore, the state of California and numerous localities have passed
laws requiring employers who contract with the state or locality to provide equal benefits to workers with domestic partners,
and these laws may also form the basis for a claim to equal access to leave for LGBT workers employed by contractors.®’

Of course, equal benefits laws and nondiscrimination laws only require equal treatment; in order for these laws to be useful to
LGBT workers who need leave to care for a loved one, an employer would have to be providing leave to non-LGBT workers
that could be used for the illness or care of family members.® Therefore, regardless of the existence of nondiscrimination

or equal benefits laws, the best way to ensure that LGBT workers are able to take leave for their family members is to have
broad LGBT-inclusive workplace leave laws that allow care for loved ones.

If an LGBT worker has a sick child or spouse, the existence of an inclusive paid leave policy may provide little comfort to
the worker without strong protections against employment discrimination. It is unacceptable that so many LGBT Americans
work in an atmosphere of fear and vulnerability; without legal protections against discrimination, LGBT workers are less

likely to exercise their rights under workplace leave laws and policies to care for loved ones in need.

Transgender workers who face adverse treatment at
work based on their gender identity may be able to
file a claim under federal sex discrimination laws.

In April 2012, the U.S. Equal Employment Opportunity
Commission (EEOC) held in Macy v. Holder that
discrimination against a worker based on gender
identity constitutes discrimination based on sex, which
is prohibited under Title VII of the Civil Rights Act;
several federal appellate courts have reached the same
conclusion. As the federal agency that enforces Title VII
in the employment context, the EEOC's interpretation
is binding on federal agencies and often receives
deference from federal courts. Furthermore, the EEOC
will accept and investigate discrimination claims from
transgender workers, mediate and settle claims, and
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may file lawsuits against employers where they find
discrimination. Although the EEOC's decision extends
important protections and represents a first step, an
explicit federal law that prohibits discrimination on the
basis of gender identity and sexual orientation is still
necessary. The EEOC's interpretation is not binding on
federal courts, and the Supreme Court may accept a
case in the future that challenges this interpretation
of Title VII. States should also pass explicit protections
against LGBT employment discrimination. Title VII's
protections against employment discrimination do not
apply to employers with less than 15 employees; state
nondiscrimination laws provide an opportunity

to lower this threshold and protect employees of
smaller businesses.



Part Two

LGBT Workers and Families Need Strong Leave Laws and Protections
Against Discrimination

The General Work-Family Crunch

Workers in the United States often find it challenging to meet their personal and family health needs while balancing the
responsibilities of work. During the most important moments in a worker’s life—a medical emergency, the hospitalization
of a loved one, the birth or adoption of a new child—Americans are often caught among the competing demands of work,
family, and their personal health. Workplace leave policies in the United States are failing far too many Americans.

Although the FMLA has provided support to many Americans who need to recover from illness or care for a loved one, more
than 40% of workers are excluded from the law. Those workers who are eligible often cannot afford unpaid time off work or
have to cut leave short due to financial constraints. For low-wage workers in particular, paid leave is necessary in order to care
for themselves and their families without risking their economic security.

Workers in the United States have a clear need for job-protected paid leave that can be used to recover from illness, care for a
sick loved one, and bond with a new child. Most employers do not voluntarily provide workers with extended periods of paid
family leave to care for a new child or a seriously ill relative; as of March 2011, only 11% of American private sector workers
received paid family leave.® Although it is more common for workers in the United States to receive paid sick time, nearly
40% of private sector workers—or 44 million Americans—Ilack even one paid sick day. Among those workers who do receive
paid sick time, many cannot use this time to care for a sick child, spouse, or domestic partner.”

Paid leave is also an economic and racial justice issue in the United States.
While 11% of all private sector workers in the country have access to paid family
leave, only 5% of workers in the bottom quarter of private sector wage earners
receive paid family leave that can be used to care for a new child or seriously ill
family member.”! Similar wage disparities characterize access to paid sick time;
more than 60% of all private sector workers receive paid sick time, compared

to only 29% of workers in the bottom quarter of private sector wage earners.*?
Access to paid leave is also tied to a worker’s race and ethnicity, with Latino/a
workers significantly less likely to receive paid sick time and paid family leave.
Compared to the more than 60% of private sector workers in the United States
who receive paid sick time, only 38% of all Latino/a workers have paid sick time
to care for themselves or sick loved ones.”* Latino/a workers are also the least
likely of any racial or ethnic group to receive paid parental leave to care for a
new child.”

The widespread lack of workplace leave in the United States is causing
significant harm to working families. As detailed in the previous section of this
report, LGBT workers often have more limited rights than other workers during

times of personal and family need, due to unequal treatment under the law and
insufficient recognition of LGBT families. The widespread lack of LGBT-inclusive workplace leave is highly problematic for
the LGBT community; as outlined in this part of the report, key demographics of the LGBT community show a heightened
need for laws that support and protect workers with personal health and family caregiving needs.
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Workplace Leave and LGBT Workers with Family Caregiving Responsibilities

An estimated 5.4 million LGBT Americans are actively involved in the labor force.” According to census data, same-sex
couples in the United States are more likely to be employed than married, different-sex couples; 78% of individuals in same-
sex couples are employed, compared to 65% of individuals in married, different-sex couples.”® Due to these high rates of
labor force participation, LGBT workers have a clear need for workplace policies and labor laws that protect LGBT workers
and recognize LGBT families.

In the United States, millions of workers provide unpaid care to children or loved ones who need assistance. It can be
especially challenging for LGBT workers to balance their work and family responsibilities, since workplace laws and policies
often fail to recognize their family relationships. LGBT-inclusive workplace leave policies that can be used to recover from
illness or care for loved ones offer critical support to LGBT workers with caregiving responsibilities.

A growing number of LGBT Americans are raising children and could benefit from LGBT-inclusive and gender-neutral
family leave laws that provide extended time off to bond with a newborn or newly adopted child. According to the 2010
census, 17% of same-sex couples in the United States are raising children under the age of 18; the number of LGBT parents
and families is likely much greater than this statistic suggests, as the census does not count single LGBT parents or the many
same-sex couples raising children who are not biologically or legally related to them.”” Despite the difficulty of obtaining
data on LGBT families, numerous studies suggest that between 2 and 2.8 million children in the United States are currently
living with LGBT parents.” Researchers have also estimated that 37% of LGBT-identified adults—or three million LGBT
Americans—have had a child at some point in their lives; based on these figures, six million American children and adults
have an LGBT parent.”

Many LGBT workers are employed by businesses that provide no leave to new parents. When employers do provide leave to
new parents, the policies may not be LGBT-inclusive. Some LGBT parents may be ineligible for employer-provided leave
because they do not have a legal or biological relationship to their children. Additionally, many employers offer less time off
to adoptive parents and new fathers than to birth mothers, which particularly disadvantages same-sex male couples raising

children.'®

LGBT-inclusive family leave policies provide crucial support to new parents and improve the health and development

of children in LGBT families. Research has shown that paid family leave helps parents to recover from childbirth, bond
with newborn or newly adopted children, arrange child care, and better meet their children’s health needs.'” Newborn and
newly adopted children show improved health outcomes and stronger cognitive development when their parents take leave
to provide care and develop a strong bond.'” In today’s economy, paid family leave is especially critical to supporting

the financial needs of families as they welcome a new child; paid leave policies are a low-cost way to keep LGBT parents
employed after the birth or adoption of a child. According to numerous studies, paid family leave can create job stability for
new parents and secure wage growth, rather than forcing new parents out of the workforce.!*

As children grow older, they will inevitably get sick sometimes. Laws that provide job-protected leave can make it easier for
workers to take off when their children are ill; many workers cannot risk their job or a paycheck when they need to pick a
sick child up from school, take a child to a medical appointment, or stay home to care for an ill child. According to one study,
workers without paid sick time are twice as likely as those with paid sick time to send a sick child to school or day care or

to use a hospital emergency room because they are unable to take time off work during normal work hours.!* Research also
shows that ill children have quicker recoveries and reduced hospital stays when cared for by parents.' LGBT families will
benefit from laws that allow time off of work to provide care to sick children.
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Workplace leave laws and policies also make it easier for LGBT workers to provide care for elderly loved ones or adult
family members who are ill. In 2008, more than 54 million Americans served as an unpaid caregiver to an adult loved one,
and approximately 74% of these individuals were employed for part or all of this time.'° Multiple studies show that LGBT
Americans are actively providing care to adult family members.!” According to a nationwide survey of baby boomers
between the ages of 45 and 64, LGBT respondents were more likely than the population as a whole to be providing care

to a friend or relative and provided, on average, more hours of care to loved ones each week.!® Of the 21% of LGBT baby
boomers who provide care to a loved one, 34% provide care to a partner or spouse, 33% provide care to a parent, and 21%
provide care to a friend. Sick individuals who receive care from a loved one recover faster, have shorter hospital stays, and are
less likely to have nursing home care or home health care paid for by Medicare.'®

Access to workplace leave can ease the stress of providing care to a loved one and ensure that workers with family needs are
supported when they need it most. Among workers in the United States who provide unpaid care to an adult loved one, nearly
70% reported the need to make changes to their job situation in order to provide care, such as reducing hours, taking time

off, going on an extended leave, turning down a promotion, or leaving the workforce entirely.''” In addition to impacting an
individual’s work situation, family caregiving responsibilities can take a toll on the caregiver’s health and well-being. Workers
who provide care to an elderly relative or friend are more likely to report high cholesterol, diabetes, hypertension, and heart
disease.''" Workers with caregiving responsibilities are also more likely than non-caregivers to report stress at home, stress at
work, mental fatigue, and time pressure.''> Access to workplace leave can ease the burden of juggling work and caregiving
responsibilities. Research shows that workers who receive paid leave to provide care to their loved ones benefit through
increased economic security, higher labor force attachment, and improved health.!'?

Finally, the community as a whole benefits when workers can take leave to care for children, ill loved ones, and elderly
family members. Unpaid family caregivers help to ease the burden on our crowded hospitals and long-term care facilities.
Workers who provide unpaid care to loved ones also create enormous financial savings; in 2007, for example, unpaid family

caregivers in the United States provided services valued at approximately $375 billion a year.'*

"It was a challenge to get the time off that | wanted when my daughter was born.
When [ first asked for the time off, the CFO said, 'If we can do without someone for

a whole month, | wonder if we need the position at all ... ." But eventually they gave
me as much as is offered for maternity leave, which isn’t very much. | also had to

negotiate to take my own sick days for a month of paternity leave by my own design.
This wasn't well received, and I'm basically working from home while taking care of

my daughter.” — | GBT father from the Washington, D.C. area

“My partner and I are having our first child in May and we’re upset that our maternity and family
leave benefits are so minimal.”

— New Yorker in Support of the State’s Family Leave Insurance Campaign
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Workplace Leave Laws and LGBT Economic Security

Many LGBT workers are forced to go to work during times of personal or family need because they cannot afford

to lose pay or risk job loss. Given the high rate of poverty among LGBT Americans, the lack of support for workers
with health and caregiving needs is an issue of significant concern. Multiple surveys and research studies show that both
LGBT Americans and same-sex couples raising children are more likely to be poor than their heterosexual counterparts.'
LGBT families raising children are particularly vulnerable in times of personal and family need. Same-sex couples raising
children have average household incomes that are 23% lower than those of married, different-sex couples raising children.!'¢
Consistent with these trends, children living with same-sex couples are twice as likely to be living in poverty than children
of married, different-sex couples.!!'” Based on the higher rate of poverty among LGBT families, LGBT workers with children
are less likely to be able to afford unpaid time off from work to care for a newborn or newly adopted child, or to provide
care to a child who is ill. LGBT workers with children are also more likely to suffer financial catastrophe if they lose a job
during a time of personal or family need. LGBT-inclusive and job-protected leave laws can provide a crucial safety net to
LGBT working families and help LGBT parents to care for their children.

Access to paid leave is an economic justice issue, as low-wage workers are much less likely to receive paid time off than
high-wage earners. This wage disparity is clearly evidenced in access to paid sick time. Among the bottom quarter of wage
earners in the private sector, only 29% of workers receive paid sick time, compared to 84% of workers in the top quarter

of private sector wage earners.!'® Those workers who are in the lowest paying jobs are especially unlikely to have paid sick
time; among workers in the bottom 10% of all private sector wage earners, only 18% have access to paid sick time. Part-time
workers in the United States, who typically earn less per hour for the same or equivalent work that is performed by full-time
workers, are also vulnerable during times of personal or family illness; only 23% of part-time workers in the private sector
receive paid sick time.'"’

LGBT families of color have an especially pressing need for paid sick time that can be used to care for children. Black and
Latino/a same-sex couples are significantly more likely to be raising children than white same-sex couples and have lower
average household incomes. Approximately 52% of black children and 20% of Latino/a children being raised by male same-
sex couples live in poverty, and nearly 38% of black children and 27% of Latino/a children being raised by female same-sex
couples live in poverty.'? Since black and Latino/a workers are also less likely to receive paid sick time than the workforce as
a whole, many LGBT families of color are economically vulnerable when illness strikes someone in the family.'?!

Job-protected leave laws and policies can provide greater economic security to transgender Americans, who have extremely
high rates of poverty. According to a nationwide survey in 2011, transgender Americans were more than four times as
likely as the general population to report a household income of less than $10,000 a year.'* Transgender individuals also
have higher rates of unemployment and under-employment than the country’s population as a whole and report pervasive
discrimination and workplace abuse.'? Transgender workers will benefit from leave policies that support personal and
family health needs, cover transition-related treatment, provide economic and job security in times of need, and strengthen
attachment to the workforce.

Loss of a paycheck or a job can be catastrophic for LGBT workers, who are often forced to leave their jobs or take unpaid
leave during times of personal and family need. The financial consequences of losing pay or employment during times of
illness are significant. According to a 2009 study in the American Journal of Medicine, more than 40% of all Americans who
filed for bankruptcy in 2007 reported that their bankruptcy was due in part to lost income from a personal illness or a family
member’s illness.'* Laws and policies that enable workers to receive pay while recovering from illness or caring for an ill
loved one can make an incredible financial difference, especially to workers in low-wage jobs. Workers who take paid family
leave, for example, are less likely to receive public assistance and food stamps.'? As discussed earlier in the report, many
LGBT workers in the United States have experienced employment discrimination or worry about losing their jobs due to
their sexual orientation or gender identity; fear of losing a job or pay when they are ill or have a sick loved one should not
be another source of concern.
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“This is crucially important to give people hope and security that they will not lose their job due
to needing to take a sick day for themselves or their family.”

— LGBT New Yorker in Support of the New York City Paid Sick Time Campaign

"l have a premature baby in a NICU in Buffalo. Both my partner and | have lost income,
and for the time being our family is torn apart while | stay here with the baby and
my partner is forced to choose work over parenting, lest we lose our home. Working
families should not be punished with lost income for doing the responsible thing and

caring for a sick child.” — New Yorker in Support of the State’s Family Leave Insurance Campaign

Workplace Leave Laws and LGBT Health

Health disparities in the LGBT community increase the need for LGBT-inclusive and job-protected leave laws that
allow workers to seek preventive care, recover from illness, or care for sick loved ones.

According to numerous studies, LGBT Americans have a higher risk of cancer. For example, research has shown that
lesbians and bisexual women have a higher risk than heterosexual women of developing numerous types of cancer,
including breast, ovarian, and endometrial cancers.!?® Lesbian and bisexual women of color are also less likely to get
screened for breast cancer; according to a comprehensive 2007 survey of California residents, only 35% of black lesbian
and bisexual women reported receiving a mammogram recently, compared to 70% of black heterosexual women.'?’ In
addition to an increased risk of cancer, LGBT Americans have shown high incidence of chronic conditions like diabetes,
arthritis, and HIV/AIDS.'?® According to the United States Centers for Disease Control and Prevention (CDC), HIV
disproportionately affects gay and bisexual men. Furthermore, transgender Americans—especially transgender women
of color—are among the groups at highest risk for HIV infection.'” Due to these health disparities, many LGBT workers
need time off work to receive medical care, recover from serious illness, or care for ill loved ones.

Researchers have connected health disparities in the LGBT community to numerous factors, including the impact of
harassment and discrimination, a history of unequal access to health care, and intolerant or culturally unaware medical
professionals.'* Concerns about intolerance and discrimination within the medical profession also lead LGBT Americans
to delay care and medical testing at higher rates than the population as a whole.'* These concerns are not unfounded. For
example, 27% of transgender individuals report that a health care professional has refused them services.'*> Widespread
lack of paid sick time exacerbates these problematic trends in the LGBT community. Researchers at the CDC have
reported that workers without paid sick time are less likely to see a doctor and get screened for colorectal cancer, breast
cancer, and cervical cancer.'* Given existing health disparities in the LGBT community, it is especially important to
ensure that the inability to take off work—or fear of losing a job or paycheck—is not another factor that keeps LGBT
workers and their families from seeing a doctor or receiving medical care.
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When medical emergencies and health challenges occur,
LGBT workers and their loved ones often struggle without
LGBT-inclusive leave laws. Kimberly Copeland, a cardiovascular
technician in a Michigan hospital, experienced the challenge
of juggling worl and family after her partner of 17 years,
Annie, was diagnosed with terminal brain cancer in October
2007.5%% Annie subsequently began treatment at a Texas
hospital specializing in cancer treatment, but her condition
worsened following an infection and a stroke. Following her
partner’s diagnosis, Kimberly struggled to balance her work
and personal well-being with Annie’s illness.**®

Because the federal government did not recognize their
relationship, Kimberly was ineligible under the federal Family
and Medical Leave Act (FMLA) to take extended, unpaid leave
to care for Annie. Although Kimberly’'s employer offered some
personal leave, Kimberly was unable to financially take the
time off. In today's economy, far too many workers cannot
afford unpaid time off work, even in the midst of emergencies;
the prospect of losing necessary income can lead to an even
greater catastrophe for workers and families relying on each
paycheck to stay afloat during a health crisis.

Prior to Annie’s diagnosis, Kimberly received a positive
score in her annual review and received feedback that she
exceeded expectations. After the diagnosis, Kimberly was
increasingly subject to discipline, and she was ultimately
terminated from her job. Kimberly contested her firing in
federal court, arguing that she was subject to discrimination

on the basis of sexuality and her partner’s disability, and that
her employer "spent over a year and a half creating a paper

trail in order to justify their earlier decision to terminate” her.:3¢
In February 2012, a federal court in Michigan ruled against
Kimberly, with a decision that shows the inequality faced by
LGBT workers with health and caregiving needs. Although
Kimberly claimed discrimination based on her marital status
and sexual orientation, the Court held that such claims “fail as a
matter of law"; even if Kimberly was treated differently at work
based on her relationship with Annie and her sexual orientation,
the Court effectively ruled that such treatment was legal due

to the lack of discrimination protections in the law. The Court
further dismissed, on summary judgment, Kimberly's claim of
job interference under the FMLA, since her relationship was

not one recognized or protected by the law. Because of the
Supreme Court's 2013 decision in Windsor v. United States, LGBT
workers are now eligible to take FMLA leave to care for same-sex
spouses. But the decision in Windsor would not have changed
the outcome in Kimberly's case. The FMLA defines “spouse”
according to state law, and Michigan does not recognize same-
sex marriage. Moreover, the FMLA does not recognize unmarried
same-sex partners. Kimberly and Annie could have benefitted
from an LGBT-inclusive law that required Kimberly's employer
to provide job-protected paid time off to care for loved ones,
including same-sex partners. Such time could have made it
easier for Kimberly to balance the competing demands of work
and Annie’s illness, while also improving her own well-being and
financial security.

Paid Sick Time Leads to Healthier Communities and Financial Savings:

Each year, the CDC recommends that workers and students
with the flu stay home in order to decrease the spread of flu
to others.'*” Paid sick time is a key way to ensure that sick
workers can heed the CDC’s advice. In a study following
the HIN1 flu pandemic of 2009, researchers estimated that
5 million cases of the flu could be attributed to the absence
of workplace policies like paid sick time.'*® It is especially
problematic that workers who are in close contact with

our food are unlikely to have paid sick time; only 23% of
workers in the food preparation and serving industry have
access to paid sick time, a fact that jeopardizes our public
health and increases the spread of illness.!®

Access to paid sick time can also reduce health care
expenditures and lower the burden on health care facilities.
If all workers in the United States received paid sick time,
more than 1.3 million visits to hospital emergency rooms

would be avoided; the decrease in emergency visits would
create $1 billion a year in health care savings, including
more than $500 million in savings to publicly funded health
insurance programs such as Medicare, Medicaid, Veterans
Affairs, and the State Children’s Health Insurance Program
(SCHIP).!%0

“A pregnant co-worker of my partner keeps coming
to work right now, even though she has a bad cold.
She is doing so to save up her sick days because
her employer, a non-profit, only offers 1 week of
maternity leave. This is just wrong. It's bad for her,

for babies in NY state, and bad for my partner who
has to deal with working with a sick co-worker.”

— New Yorker in Support of the State’s Family Leave
Insurance Campaign
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The Benefits of Workplace Leave Laws to LGBT Older Adults

Between 2010 and 2050, the number of Americans who are 65 years of age and older is projected to double from
40 million to 80 million.'*! As the population of LGBT older adults grows, LGBT-inclusive and job-protected leave
laws are becoming increasingly important within the LGBT community.

Due to increasing labor force participation and persistent health disparities, LGBT-inclusive leave laws are critical to LGBT
older adults. Since the 1990s, the labor force participation of Americans who are 55 years of age and older has increased
significantly; within this age group, 29.2% of Americans were in the labor force in 1993, compared to 40% in February
2010.' Research suggests that these trends are similar within the LGBT community. In a 2009 survey of LGBT Americans
between the ages of 45 and 64, 48% of respondents said they did not expect to retire until after the age of 70.'* If LGBT
older adults in the labor force cannot access or afford to take time off to receive medical care or recover from illness, their
health and well-being are jeopardized. As in the broader LGBT population, LGBT older adults have documented health
disparities, including a higher risk of cancer and higher rates of chronic mental and physical health conditions, including
HIV/AIDS; these disparities are even more pronounced among LGBT elders of color.'** LGBT older adults are also more

likely to delay necessary medical care, a troubling trend that is exacerbated by low access to paid sick time.!'#’

The loss of income or a job can be financially devastating to LGBT older adults, who have a higher than average risk of
poverty.'* For example, lesbian couples age 65 and older are twice as likely to be poor as married, different-sex couples in
the same age group.'¥” Only 21% of LGBT baby boomers between the ages of 45 and 64 report that they have met or are “on
track” to meet their goals for retirement savings.!* Given widespread economic insecurity among LGBT older adults, those
who remain in the workforce cannot afford to choose between their health and a paycheck. The fact that many LGBT older
adults can also be fired for calling out sick or caring for an ill loved one is particularly troubling. Following the recession

in 2007, the unemployment rate among Americans age 55 and older jumped.'* Once unemployed, it takes longer for older
adults to find a job and get back on their feet; unemployed older adults have been shown to suffer from longer periods of
unemployment.*® LGBT-inclusive and job-protected leave laws will keep LGBT older adults more attached to their jobs and
financially stable.

LGBT-inclusive leave laws and policies make it easier for LGBT older adults to provide care to loved ones who are ill or
receive care from others when necessary. In a national survey of more than 2,500 LGBT adults between the ages of 50 and
95, 27% of participants reported that they have family caregiving responsibilities; of these caregivers, 35% provide care to a
partner/spouse, and 16% provide care to a parent/parent-in-law.'>! Also, many LGBT older adults receive care from relatives;
17% of the survey’s participants reported that they currently receive care from a loved one, with more than half receiving care
from a partner or spouse.’®?>Even if an LGBT older adult is retired or no longer employed, LGBT-inclusive and job-protected
leave policies can provide a critical benefit, by making it easier and less risky for employed loved ones to care for them.

LGBT older adults are twice as likely as heterosexual seniors to live alone and more
than four times as likely to be childless.!>* As a result, LGBT older adults are less likely
to have family support when they need care and often rely on “families of choice,” or
support networks that are comprised of close relationships with friends. In a nationwide
survey, for example, 53% of LGBT adults between the ages of 45 and 64 said that

they would depend on close friends in an emergency, compared to 25% of the general
population.'>* Employers often do not provide leave to care for families of choice, and
the FMLA only covers spouses, children, and parents. Therefore, state and local leave
laws provide an opportunity to create broad and LGBT-inclusive definitions of family
that better meet the needs of LGBT older adults.
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The Critical Health Need for Workplace Leave Among Americans
Living with HIV/AIDS

“GMHC [Gay Men’s Health Crisis] in the early days held the hands of those dying, and helped them die with dignity . . . .
While there are still deaths, still challenges, still people evicted from their apartments because they are HIV-positive, the
reality is today GMHC works with you and others in the fight to help people with HIV live with dignity, get jobs, become
resilient, go back to school . . . .” — Marjorie Hill, Former CEO of GMHC **

Due to improved antiretroviral treatment options, the life expectancy of people living with HIV/AIDS has increased
dramatically since the beginning of the epidemic. Supportive workplace policies and job-protected leave laws are crucial to
ensuring that Americans living with HIV/AIDS have the opportunity to take advantage of medical advances and live healthy
and economically secure lives.

Many workers living with HIV/AIDS—especially those who work in lower-wage and service sector jobs—are unable to take
a sick day without losing pay or risking job loss. The inability to take off to see a doctor or recover from a sickness threatens
the health and well-being of people living with HIV/AIDS. Furthermore, the loss of a job can have dangerous consequences

for people living with HIV/AIDS, by increasing the risk of poverty and limiting access to stable treatment and medication.'>®

Paid sick time policies, which allow workers to recover from illness and attend medical appointments without sacrificing a
paycheck, are especially important to people living with HIV/AIDS. However, workers living with HIV/AIDS are less likely
to have access to paid sick time than the workforce as a whole. The Centers for Disease Control has highlighted the racial and
socioeconomic disparities that characterize HIV/AIDS today; black and Latino/a Americans, and individuals living below the
poverty line, are disproportionately affected by HIV/AIDS."” There are similar racial and socioeconomic disparities regarding
access to paid leave; black and Latino/a workers, as well as lower-wage workers, are less likely to receive paid sick time than
the workforce as a whole.'*® Based on the overlapping demographic factors associated with HIV/AIDS and the inability to
access paid leave, laws guaranteeing paid, job-protected leave would especially benefit Americans living with HIV/AIDS.

Demographic changes in the HIV/AIDS community are increasing the need for job-protected leave laws. Due to the increased
life expectancy among people living with HIV/AIDS and new infections among seniors, the HIV/AIDS community is aging at a
rapid pace. More than 30% of Americans living with HIV are 50 years of age and older, and by 2015, it is expected that half of
all Americans living with HIV/AIDS will be age 50 and older.'* Because older adults living with HIV/AIDS often experience
early onset of numerous age-related health complications, older workers living with HIV/AIDS have a growing need for job-
protected leave to receive medical care and recover from illness.!® As people living with HIV/AIDS grow older, their loved ones
will also face increased caregiving demands; job-protected leave laws would make it easier for workers to care for their loved
ones who are living and aging with HIV/AIDS. The advantages of receiving care from loved ones are clear; family caregivers
can help people living with HIV/AIDS recover from illness more quickly and spend less time in hospitals.'!

The widespread lack of paid, job-protected leave in the United States also increases the spread of illness to people living with
HIV/AIDS. When ill workers are unable to stay home, they are more likely to infect coworkers and share their germs with
members of the public. The spread of contagions in the community creates a health risk to people living with HIV/AIDS,
who face a higher risk of serious complications from influenza and other communicable illnesses. As a result, paid leave
laws that allow sick workers to stay home—without fear of losing a job or pay—is a public health imperative for people living
with HIV/AIDS.
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Workplace Leave Laws as an Opportunity to Build
Alliances and Expand LGBT Family Recognition

In addition to providing a health and economic safety net to LGBT
workers and their loved ones, workplace leave laws can create new
alliances and expand legal recognition of LGBT families.

Despite recent victories in the fight for marriage equality, most states lack
legal recognition of same-sex couples. Sixteen states and Washington, D.C.
have marriage equality for same-sex couples, three states provide broad legal
recognition to same-sex couples through domestic partnership or civil union

laws, and one state provides more limited recognition to same-sex couples.'®
As of November 2013, 30 states have no legal recognition for same-sex
couples.'®3 At the local level, an increasing number of cities and counties have established domestic partnership registries for
same-sex couples. In most cities and states, however, LGBT couples are excluded from legal definitions of “family.”

In many states, it is also difficult or impossible for non-biological LGBT parents to establish a legally recognized relationship
with their children. Laws in five states effectively prohibit or restrict same-sex couples from jointly adopting a child at the
same time.'®* In 25 states, the ability of same-sex parents to jointly adopt is legally unclear; in these states, laws and judicial
decisions do not provide a specific right for same-sex couples to jointly adopt, and a same-sex couple’s ability to adopt

may depend on the discretion of a judge or local agency.'®® Similar challenges may arise when an LGBT parent pursues a
second-parent adoption; as opposed to a joint adoption, a second-parent adoption occurs when one partner seeks to adopt the
other partner’s biological or legal child. In seven states, there are legal barriers that prevent LGBT parents from obtaining

a second-parent adoption.'* In 30 states, the ability of an LGBT parent to obtain a second-parent adoption is unclear, often
because there is no formal legal mechanism; nevertheless, judges have sometimes granted second-parent adoptions in these
states, despite the ambiguity in the law.!®” Even in states that allow second-parent adoption, the complexity and cost may
prevent some LGBT parents from establishing a legal relationship with their children.

LGBT Americans often face significant obstacles in obtaining legal recognition of their family relationships. Given these
legal challenges and barriers, LGBT workers have a significant need for workplace leave laws and policies that broadly
recognize and define same-sex couples and their children. In addition to establishing new legal protections for LGBT workers
and their loved ones, workplace leave laws provide an opportunity to expand definitions of family at the state and local level
to cover LGBT families, including families of choice. After LGBT-inclusive leave laws are passed and implemented, they can
then serve as a building block for subsequent legal protections; once an LGBT-inclusive definition of family exists in local or
state law, it becomes easier to cross-reference this definition in new laws or simply build on it through expanded legal rights
and protections.

In states that lack marriage equality, public officials and supporters of LGBT rights often advocate for laws that broadly define
family; without marriage equality, passing a law that has an expansive definition of family can be a way to gain new legal
protections for same-sex couples. But in states with marriage equality, the importance of broad family definitions may be less
apparent. In all states, therefore, it is important for LGBT advocates and workplace leave campaigns to discuss the need for
broad family definitions; regardless of whether one identifies as LGBT or not, individuals who choose not to marry—or who
rely on extended relatives or families of choice for care—should not be excluded from workplace leave protections.

LGBT advocates and workplace leave advocates should also work together to respond to potential opposition. In some states,
efforts to pass workplace leave laws and nondiscrimination protections at the local level have come under joint attack. For
example, corporate lobbyists have urged state legislators to preempt local paid sick time laws in more than a dozen states;
although the wording and scope of these state preemption bills and laws vary, they typically restrict the ability of cities and
counties to pass laws on paid sick time or workplace leave.'®® Although paid sick time has been a specific target of some

28 | Part Two



state preemption bills and laws, they are sometimes worded broadly in a way that could prevent localities from passing
other workplace protections as well. LGBT advocates and workplace leave proponents should work together to prevent state
preemption laws and protect the ability of localities to pass strong labor protections.

Workplace leave campaigns are typically led by a broad cross section of economic and social justice groups and bring
together workers’ rights advocates, women’s advocacy groups, child care organizations, public health experts, faith leaders,
immigrant rights leaders, and organized labor, among others. As advocates and public officials work on paid and unpaid leave
laws, LGBT voices should be at the table to ensure that LGBT workers and families are adequately protected and to forge
new alliances that are committed to justice for all.

Although LGBT rights vary by state and locality, LGBT advocates and organizations around the country can benefit from
joining the movement for workplace leave. Through collaborations with workplace leave campaigns, LGBT organizations
can increase awareness about the needs of the LGBT community, articulate the importance of a shared commitment to equal
rights, and create alliances that will broaden support for existing and future LGBT rights campaigns. The arguments in favor
of job-protected leave laws can also focus new attention on the growth of LGBT families and diverse LGBT family structures
throughout the country, as well as the social, economic, and health challenges that continue to shape the community. In states
that have marriage equality and broad legal protections for LGBT individuals, leave campaigns can focus new attention on
health disparities and poverty within the LGBT community. Moreover, LGBT groups may be able to provide significant
political and strategic support for workplace leave campaigns, especially in states where the LGBT community is well
organized and has achieved legislative success.

In states that have a more challenging climate on LGBT issues, workplace leave campaigns can forge new alliances between
LGBT advocates and those working on broad social and economic justice issues. Although LGBT groups in states that are
less receptive to LGBT rights measures can benefit from joining workplace leave campaigns, public officials and work-family
advocates may raise concerns about linking the need for workplace leave with LGBT rights; in some states, it may already
be difficult to pass leave laws, and identifying the issue as an LGBT one could negatively affect the support of certain groups
or public officials. Based on the unique political environment and challenges in each state, it is particularly important for
workplace leave advocates to consult and strategize with LGBT leaders. Even in states where public officials are largely
unsupportive of LGBT rights, it may still be possible to draft workplace leave laws that have an LGBT-inclusive—but not
LGBT-specific—definition of family. For example, the federal government’s regulations on annual and sick leave include

a broad definition of family; federal workers can take leave under certain circumstances to care for those individuals

“related by blood or affinity whose close association with the employee is the equivalent of a family relationship.”'*’ Also,
San Francisco’s paid sick time law allows workers who do not have a spouse or registered domestic partner to care for a
designated person of the worker’s choice.'”® A broad definition of this nature may be a first step in some states toward gaining
workplace protections for LGBT workers and their families. Expansive and general definitions of family may also attract the
support of non-LGBT groups that recognize the growing diversity of family structures and caregiving arrangements. Even
though research shows that LGBT Americans are more likely to have families of choice, many non-LGBT individuals also
rely on close friends and extended family members for care and support. Therefore, LGBT groups throughout the country
have an opportunity to work with other social and economic justice groups to advocate for broad and inclusive laws that
reflect the changing demographics of American families.

"Building allies really happens when we're moving outside of our own
issues — homelessness is an LGBT issue, hunger is an LGBT issue.”

— Shawna, Colorado resident e
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Part Three

What Can Be Done to Increase Support for LGBT Workers and Their Loved Ones?
Advocacy Steps

LGBT workers have a pressing need for laws that provide support and protection when illness strikes or when a new child
is welcomed into the home. At these important life moments, LGBT workers often encounter significant obstacles, including
employment discrimination, lack of family recognition, and the inability to access job-protected workplace leave.

As outlined below, the LGBT community, work-family advocates, and public officials can pursue legal and policy
changes to ensure that LGBT workers receive support and protection during times of personal and family need.

Expand Marriage Equality

In the fall of 2012, the United States Supreme Court considered ten petitions from around the country concerning same-
sex marriages, including eight petitions asking the Court to rule on the constitutionality of DOMA.!” After reviewing the
petitions, the Court agreed to hear Windsor v. United States, Edie Windsor’s challenge to DOMA.'” On June 26, 2013, the
Supreme Court issued its decision in the Windsor case; by a vote of 5-4, the Court struck down Section 3 of DOMA, which
prohibited the federal government from recognizing same-sex marriages. The historic decision—a major victory for equal
rights—declared that Section 3 of DOMA “violates basic due process and equal protection principles applicable to the
Federal Government . . . . The avowed purpose and practical effect of the law here in question are to impose a disadvantage,
a separate status, and so a stigma upon all who enter into same-sex marriages made lawful by the unquestioned authority of
the States.”!™ The Court’s decision also emphasized the detrimental effect of DOMA on LGBT families and their children:
“[DOMA] humiliates tens of thousands of children now being raised by same-sex couples. The law in question makes it
even more difficult for the children to understand the integrity and closeness of their own family and its concord with other
families in their community and in their daily lives . . . . By its great reach, DOMA touches many aspects of married and
family life, from the mundane to the profound.”'”

The Supreme Court’s decision in the Windsor case represents significant progress for LGBT equality in the United States

and extends important rights to same-sex spouses and their families. The federal government will now treat lawfully married
same-sex spouses the same as different-sex spouses; according to the United States General Accounting Office, more than
1,100 federal rights, benefits, and protections are connected to marital status.'” Yet in the majority of states, same-sex couples
are still denied full marriage rights and cannot legally marry; currently, only 16 states and Washington, D.C. have legalized
same-sex marriage. To achieve true justice, equality, and protection for LGBT workers and their families, the Supreme Court
should rule that LGBT Americans have a fundamental right to marry under the United States Constitution. Until marriage
equality is achieved on a nationwide basis, states must act to guarantee that same-sex couples have the legal right to marry.

"Lisa has a chronic illness, has multiple sclerosis, and I'm frankly just grateful day-to-day
that | work at a place that offers health insurance, good benefits, and that offers that
to domestic partners. | think it's unfair that | have to be grateful for that and that
that’s a matter of luck. Oh good, oh good, that company has domestic partner benefits.

That shouldn’t be a question, because she’s my family. | just want to run the same
race that everybody else does.”

—Shawna, from Colorado, discussing her partner Lisa and the importance of relationship recognition*’’
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Broaden the Definition of "Spouse” in Federal Law and the FMLA

Prior to the Supreme Court’s June 2013 decision in Windsor v. United States, LGBT workers could not take unpaid, job-
protected leave under the FMLA to care for a seriously ill same-sex spouse. Fortunately, the Supreme Court took a major
step toward ending this discriminatory treatment of LGBT workers and families. Due to the Windsor decision, Section 3
of DOMA has been overturned and many LGBT workers can take FMLA leave to care for a seriously ill same-sex spouse.
Nevertheless, the FMLA’s narrow definition of “spouse” represents a barrier to coverage for some same-sex spouses.

As described earlier, current FMLA regulations define “spouse” to mean “a husband or wife as defined or recognized under
State law for purposes of marriage in the State where the employee resides . . . "'’ Sixteen states and Washington, D.C. allow
same-sex couples to marry, and there is movement in a number of states without marriage equality to recognize same-sex
marriages performed elsewhere.!” Yet the majority of states refuse to recognize same-sex marriages, even if they are lawfully
performed in another state. Because the FMLA’s definition of “spouse” depends on the laws of the state where a worker
currently resides, some lawfully married LGBT workers will be denied FMLA leave to care for a seriously ill same-sex
spouse. If a same-sex couple is legally married in a state with marriage equality but later moves to a state that does not
recognize same-sex marriages, they are not considered spouses under the FMLA.

Congress should pass the Respect for Marriage Act, a federal bill that would lead to more uniform coverage of same-sex
spouses under the FMLA. The Respect for Marriage Act would repeal Section 2 of DOMA, which was not addressed in
the Windsor decision; this section of DOMA declares that no states are required to recognize same-sex marriages that are
validly performed in other jurisdictions. In addition, the Respect for Marriage Act would create a uniform standard for
spousal definitions in federal law; the law would consider individuals to be married under federal law if their marriage was
valid where celebrated or performed. This approach to defining spouses, known as the “place of celebration” rule, would
ensure that same-sex spouses who move to a state that does not recognize their marriage remain “spouses’ for purposes of
federal law. The Senate Judiciary Committee voted favorably on the bill in 2011, and it has continued to attract bipartisan
support in Congress.'3" Nevertheless, the bill has not yet obtained enough support to pass Congress.

While advocates continue to seek passage of the Respect for Marriage Act, the Department of Labor should be urged to issue
a regulation that defines spouses under the FMLA according to a “place of celebration” rule. The federal Office of Personnel
Management has already adopted a “place of celebration” rule for the federal workforce, which means that federal workers—
but not other workers—can take FMLA leave to care for a same-sex spouse regardless of the laws of the state in which they
currently reside.'®! Numerous federal agencies have adopted a “place of celebration” rule in other areas of the law, including
the definition of spouse in the federal tax code and the laws governing immigrant visa petitions.'®> The Department of Labor
has already adopted a “place of celebration” rule in the context of the Employee Retirement Income Security Act (ERISA).
The agency has similar authority under the FMLA to issue regulations regarding how a “spouse” will be defined. Therefore,
the Department of Labor should be urged to take the necessary steps to adopt a “place of celebration” rule for the FMLA.'#

Address Key Coverage Gaps in the FMLA

Even if the definition of “spouse” in the FMLA is improved and all LGBT couples gain the right to marry, the FMLA itself
still has significant shortcomings—some of which are specific to LGBT families and some of which affect all families. The
LGBT community should work with public officials to expand FMLA coverage and make the law more LGBT-inclusive.

An eligible worker can take FMLA leave to care for a parent, a child, or a spouse.'® In the majority of states, same-sex
partners are not recognized under the law, and the FMLA itself does not cover domestic partners. Furthermore, the limited
categories of family in the FMLA do not reflect diverse family structures or families of choice. The FMLA’s definition of
family is a major shortcoming to the many LGBT individuals who provide care to—or receive care from—grandparents,
grandchildren, siblings, nieces, nephews, aunts, uncles, unmarried same-sex partners, relatives of a same-sex partner,
close friends, and other loved ones.
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There are also numerous eligibility restrictions under the FMLA that lessen the law’s effectiveness. As described in Part One
of this report, the FMLA does not cover workers in businesses with fewer than 50 employees or any workers who have not
worked for 1,250 hours in the past year at the same job. Due to such restrictions, 41% of all workers in the United States are
not covered by the FMLA.!8

In recent terms of Congress, members have introduced several bills that would amend the FMLA to address these limitations,
but none of the bills have been passed. In February 2013, the Part-Time Worker Bill of Rights Act was introduced in the
House of Representatives; one provision of the bill would eliminate the 1,250 hours of service requirement under the FMLA
and extend coverage to many part-time workers. In April 2013, the Family and Medical Leave Inclusion Act was introduced
in the House and the Senate to extend FMLA coverage to the care of seriously ill same-sex spouses, domestic partners,
parents-in-law, adult children, sons-in-law, daughters-in-law, siblings, grandchildren, or grandparents.'® A third bill was
introduced in both the House and the Senate in February 2013 that would allow workers to take FMLA leave following the
death of a child.’®” Although it has been difficult to move these bills in the polarized environment of Congress, work-family
advocates are continuing to build support for legislation that would expand the FMLA.

With an increasingly divided Congress, legislative change at the federal level can be a slow and challenging process.

To achieve necessary protections for working families and build support for federal reform, it is important for work-family
advocates to look to the states. State legislation is a key strategy for expanding on federal law and obtaining work-family
protections in the face of federal inaction. Furthermore, states often serve as laboratories for innovation; successful state
laws and policies can serve as a model and catalyst for federal legislation.'s®

The FMLA has provided meaningful support to workers for two decades. Yet it has become clear that working families
require more support than the FMLA. LGBT couples in most states are not recognized by the FMLA, and many workers are
ineligible for FMLA leave due to their hours worked and the size of their employer. Moreover, many individuals—especially
low-wage workers—cannot afford to take unpaid time off work. Individual states have an important opportunity to lead

the charge for stronger work-family laws and policies. States can protect workers and spur federal action by passing more
expansive and inclusive leave laws.

Pass Paid Family Leave Legislation

Because the leave guaranteed by the FMLA is unpaid, many workers who are eligible for the FMLA cannot afford to take time
off. According to a Department of Labor survey in 2012, 46% of FMLA-eligible workers who decided not to take leave said
they could not afford unpaid time off work; another study found that 75% of FMLA-eligible workers who did not take leave
were influenced by financial reasons.'® Workers in the United States would clearly benefit from a federal paid family leave law,
which is a basic right in other nations throughout the world.

In December 2013, Senator Kirsten Gillibrand and Representative Rosa DeLauro plan to introduce in Congress legislation that
would establish a national family and medical leave insurance program. The proposed bill, known as the Family and Medical
Insurance Leave Act (FAMILY Act), would be administered through the United States Social Security Administration and
apply to all workers who qualify for Social Security disability benefits.'” Those workers who are eligible would receive up to
12 weeks of paid leave—funded by joint contributions from workers and employers—to recover from a serious illness, bond
with a new child, care for the serious illness of a child, parent, spouse, or domestic partner, or address certain needs related to a
service member’s deployment.'!

While advocates continue to lay the groundwork for a paid family and medical leave program at the federal level, President
Obama has encouraged states to develop paid family leave programs. To assist with the development of state-level programs,
President Obama’s proposed budget for fiscal year 2013 includes $5 million for a “State Paid Leave Fund.”'> The fund would
be used to provide assistance and technical support to states that are interested in establishing paid family leave programs.
President Obama’s budget proposal is welcome news to the many advocates and policymakers around the country who have
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been inspired by the passage of paid family leave laws in California, New Jersey, and Rhode Island. A dozen other states have
introduced paid family leave bills. In 2007, Washington State successfully passed a law that would provide up to five weeks

of paid leave to care for a new child.'”* Due to the economy, state budget deficits, and the fact that Washington does not have

a Temporary Disability Insurance (TDI) program to expand upon, implementation of the paid family leave program has been
postponed.'** However, advocates in Washington introduced legislation in 2013 to expand and fund the current paid leave
program; in addition to providing leave to care for a new child, the proposed legislation would provide leave for a worker’s own
serious health condition or to care for a seriously ill loved one.'*> Washington’s legislation is LGB T-inclusive, as it would allow
workers to care for a seriously ill child, same-sex spouse, domestic partner, parent, or a designated person if the worker does not
have a spouse or domestic partner.'*

A vibrant coalition is working in New York to pass a family leave insurance program; like California, New Jersey, and Rhode

Island, the state has a TDI program that offers an existing structure for the administration of family leave insurance.'”’ In New
York, LGBT and HIV/AIDS activists are engaged in the campaign and are working to highlight the importance of paid family
leave to LGBT workers, New Yorkers living with HIV/AIDS, and their loved ones.'*

On June 24, 2013, the Governor of Connecticut signed into law a bill that established a task force to study the feasibility of
creating a family and medical leave insurance program in the state.'®® Advocates in Colorado and New Hampshire are also
engaging in preliminary work to establish paid family and medical leave programs in their respective states.

Although the California and New Jersey family leave insurance laws offer critical support to workers in both states, neither

law provides job protection. Many workers with personal health or family caregiving needs are discouraged from taking leave
due to fears of risking their benefits, seniority, or jobs. Research suggests that workers often face disapproving supervisors and
concerns about their job security when they need time off to care for themselves or loved ones. In a survey conducted by the
National Opinion Research Center, 23% of workers reported that they have lost a job or were told they would lose a job due to
needing time off for personal or family illness.?® Fortunately, Rhode Island’s new family leave insurance law, which will become
effective on January 1, 2014, provides job protection to workers who take advantage of the program. In order to fully meet the
needs of workers with personal or family caregiving needs, states must follow Rhode Island’s example and pass paid family
leave laws that allow workers who take leave to return to the same job or to a position with equivalent pay, employment benefits,
and seniority.

Pass Paid Sick Time Legislation

Federal legislation has been introduced in the United States Senate and the
House of Representatives to enact a national paid sick time standard. The bill,
known as the Healthy Families Act, would ensure that workers in businesses
with 15 or more employees could earn up to seven days of job-protected

paid sick time each year.®! Under this legislation, workers could use their
sick time for their own illnesses, to provide care to an ill family member,

or to respond to domestic violence, stalking, or sexual assault. The Healthy
Families Act has an LGBT-inclusive definition of family. “Child” is defined
in the bill to include both the child of a domestic partner and the “child of

a person standing in loco parentis,” which would cover LGBT parents who

do not have a biological or legal relationship to their children.?” Furthermore, the Healthy Families Act would allow LGBT
workers to care for their same-sex spouses or partners. The bill covers those workers who are in a domestic partnership, civil
union, or similar state or local relationship recognition registry. Paid sick time could also be used to care for an “individual
related by blood or affinity whose close association with the employee is the equivalent of a family relationship.”?** This broad
“affinity”” language would cover LGBT couples who live in a state or locality with no same-sex relationship recognition, LGBT
couples who choose not to legally register or formalize their relationships, and LGBT workers’ chosen family members.
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In March 2010, the Joint Economic Committee of Congress reported that the Healthy Families Act “would significantly
expand access to paid sick leave for many of America’s most vulnerable workers, including lower-wage workers, women,
and minorities.””?™ According to the Committee’s estimate, the Healthy Families Act would extend paid sick time to more
than 30 million additional workers and guarantee that more than 90% of all private sector workers in the United States would
be able to earn paid sick time.?” Although Congress has not yet passed the Healthy Families Act, the Obama administration
has expressed its support for paid sick time legislation, and work-family advocates remain committed to its passage.’®

Elected officials and work-family advocates in Connecticut have shown that state solutions to the widespread need for
paid sick time are feasible. In addition to the successful passage of a paid sick time law in Connecticut, paid sick time bills
have been introduced in state legislatures around the country. In 2013, there have been active paid sick time campaigns in
numerous states, including Massachusetts—where signatures are being collected to put a paid sick time initiative before
voters at the November 2014 election—Maryland, New Jersey, Vermont, Oregon, and Washington.?"’

The momentum for paid sick time at the local level continues to grow as well. In March 2013, the City Council of Portland,
Oregon unanimously passed a paid sick time bill. Three months later, the New York City Council passed a paid sick time law
over the mayor’s veto, which will provide paid sick time to approximately one million workers who lack paid sick time and
establish a legal right to sick time for 3.4 million workers. The passage of New York City’s paid sick time bill has energized
work-family advocates and public officials in New Jersey. On October 21, 2013, the mayor of Jersey City signed a paid
sick time bill into law, and elected officials in Newark, New Jersey have expressed support for paid sick time legislation.?*®
Inspired by these multiple victories, paid sick time supporters are planning to introduce similar bills in cities and counties

throughout the country.?®”

Paid leave advocates and public officials should be encouraged to include “paid safe time” in paid sick time bills, which
would allow paid time off when a worker or worker’s family member is the victim of domestic violence. As described in
Part Two of this report, Washington, D.C., Seattle, Portland, and Connecticut have laws providing paid sick and safe time.
The Healthy Families Act introduced in Congress would cover both paid sick and safe time as well. LGBT-inclusive paid
safe time laws can provide crucial support to LGBT Americans, who are estimated to experience sexual violence, stalking,
and intimate partner violence at rates that are equal to or greater than non-LGBT individuals.?'° Research has also shown
that members of the LGBT and HIV/AIDS communities often have more difficulty obtaining services that are crucial to
domestic violence survivors; for example, according to a 2011 report from anti-violence programs in 22 states, individuals
in the LGBT and HIV/AIDS communities were much more likely to be denied access to a shelter than the population as a
whole.?!! Laws that provide paid time off to LGBT workers to obtain services when they or their loved ones are the victims

of violence can address these barriers and keep those affected by violence safe.?'?

Many LGBT and HIV/AIDS organizations throughout the United States have recognized the importance of paid leave
campaigns. For example, the Executive Director of MassEquality testified in support of Massachusetts’ paid sick time bill,
and Equality Florida has supported efforts in several Florida counties to pass paid sick time legislation.?"* The Seattle-based
organization LGBTQ Allyship has highlighted access to paid leave as an important economic justice issue for the LGBTQ
community; the organization worked on Seattle’s successful paid sick time campaign and has supported efforts to fund and

expand an LGBT-inclusive paid family and medical leave program in Washington State.?'*

In New York City, a broad coalition advocated for a paid sick time law for many years, and by 2010, a veto-proof majority of
the City Council supported paid sick time legislation. Until March 29, 2013, however, the Speaker of the City Council, Christine
Quinn, refused to allow a vote on the issue.?'> According to the New York Times, Speaker Quinn’s decision to finally support

a paid sick time bill represented a “raw display of political muscle by a coalition of labor unions and liberal activists who
overcame fierce objections from New York’s business-minded mayor, Michael R. Bloomberg, and his allies in the corporate
world.”?'* LGBT and HIV/AIDS advocates have occupied an important role in the New York City paid sick time coalition. In
August 2012, the cover of Gay City News featured a full-page photo of Speaker Quinn, who was running at the time to become
the first woman and openly gay mayor of New York City, with the headline “Quinn Feels the Heat Over Paid Sick Leave.”
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The article highlighted the prominent leaders in the LGBT and HIV/AIDS communities advocating on behalf of the paid

sick time bill: “In fact, in recent weeks, public health and social justice advocates — ranging from Dr. Marjorie Hill, the

chief executive officer of Gay Men’s Health Crisis, to Queers for Economic Justice — have come forward with full-throated
endorsements of the measure, emphasizing its public health benefits for people living with HIV and its impact on lower-wage
LGBT workers.”?'” As described in the Gay City News article, the paid sick time bill received support from Speaker Quinn’s
three LGBT colleagues on the City Council, the Senior LGBT and Reproductive Rights attorney at the New York Civil Liberties
Union, multiple LGBT political clubs, the Executive Director of the National LGBT Cancer Network, and several other
influential LGBT leaders. One week before Speaker Quinn agreed to support paid sick time legislation, she participated in a
forum for mayoral candidates on LGBT issues, where her rivals criticized her stance on paid sick time. Furthermore, members
of the audience expressed displeasure with her refusal to bring the paid sick time bill to a vote, leading the New York Daily
News to report that “Quinn’s popularity with her base hit a speed bump at the Democratic candidates’ forum” over paid sick
time.?!® Gay City News also reported that Speaker Quinn “took a hit during a discussion of the paid sick leave bill” at the
LGBT forum.?"

The growing support for paid sick time laws in the LGBT and HIV/AIDS communities has generated significant attention
in Philadelphia as well. Although the City Council of Philadelphia has twice passed a paid sick time bill, the Council was
one vote short of overriding the mayor’s most recent veto. In June 2011, Philadelphia Gay News ran a story highlighting
the LGBT community’s need for paid sick time and describing a press conference held in support of the bill at the William
Way LGBT Community Center.??’ Stephanie Haynes, Philadelphia Family Pride’s community coordinator, described the
importance of paid sick time to the LGBT community as follows: “I think this would really help LGBT Philadelphians

. ... Domestic partners are specifically included, so even for people who may otherwise be in a workplace where they’re
earning sick days but they’re not allowed to take them to care for their partners, this would allow them to do so. It would be

a really big step forward.”*! In addition to the William Way LGBT Community Center and Philadelphia Family Pride,
the Philadelphia paid sick time campaign has received support from Action AIDS, the AIDS Law Project of Pennsylvania,
the AIDS Fund, the Mazzoni Center, and the Gay and Lesbian Latino AIDS Education Initiative.???

In a powerful article published by Philadelphia Gay News on March 21, 2013, staff writer Jen Colletta emphasized the
importance of Philadelphia’s paid sick time campaign to the LGBT community: “Besides being a public-health issue, this is
also one of basic fairness, a fight familiar to LGBTs . . . . While the issue itself does not center on LGBT rights, the legislation
is LGBT-inclusive . . . . While many companies may offer sick time to their employees, the policies often do not extend to
same-sex partners or their children. Backers of the legislation recognized the need for LGBT inclusion in the measure, and
this is an opportune time for coalition-building among the LGBT community and other supportive networks. The coalition

has garnered support from more than 100 local organizations — which run the gamut from labor unions to domestic-violence
agencies to HIV/AIDS organizations to youth and senior groups. As the LGBT movement grows and support builds for our
issues among non-LGBT populations, it is imperative that the community joins hands with those willing to stand for us now
and in the future.”?*

As demonstrated by the Philadelphia and New York City paid sick time campaigns, many individuals in the LGBT and
HIV/AIDS communities recognize the need for LGBT-inclusive paid leave laws. In cities, counties, and states throughout
the country, workplace leave campaigns also provide an opportunity to raise awareness about the needs of LGBT workers
and to forge new alliances among LGBT organizations and other social and economic justice groups.
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"As a queer woman of color who has waited tables in New York City restaurants since
2009, it was disheartening to read someone else claim that paid sick days are bad for
me. Like most restaurant workers, I've never had paid sick days, and this has forced
me to go to work while injured and sick because | couldn’t afford to take time off.
| work hard, but it's barely enough to even cover the bills, and missing a day could
mean being late on rent.

At a previous job, | had to take a few days off to care for family, but when | came
back for my next shift, | found out | had been fired. If | had had sick days, | would
have been able to take the time off to help family get better without losing my job
or worrying about making rent. The City Council’s paid sick days bill is not just well
intentioned. For over a million NYC workers, it is an urgent necessity."”

— Ai Elo, Brooklyn, a member of the Restaurant Opportunities Center of New York (published prior
to passage of the paid sick time law in New York City) ***

"While many in the LGBTQ community take paid sick days for granted, half of all
workers in New York City — and two-thirds of low-wage workers — get no paid sick
time. Many of these workers are LGBTQ. These workers don't have the luxury of putting
their health first. When they get sick, instead of focusing on getting better, they are
forced to choose between going to work sick to make rent at the end of the month or
sacrificing their days’ wages and/or getting fired. No one should be forced to make
this choice.”

— Queers for Economic Justice Op-Ed (published prior to passage of the paid sick time law in NYC) 22

"In Colorado . ... lack of protection leaves our committed,
loving couples vulnerable because many employers do not
recognize same-sex partners or their children as family for
critical benefits such as paid sick days.”

— Brad Clark, Executive Director of One Colorado ??¢
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Advocate for Governments to be Model Employers

In addition to passing legislation to guarantee job-protected leave to private sector workers, elected officials have an
opportunity to lead by example.

Congress should pass LGBT-inclusive legislation to provide federal employees with paid family leave. By a vote of 258

to 154 in 2009, the United States House of Representatives passed the Federal Employees Paid Parental Leave Act, which
would allow federal employees with a newborn or newly adopted child to take 4 weeks of paid leave; the Senate never
voted on the legislation, and it was reintroduced in the House of Representatives in February 2013.2>” Currently, federal
employees must use their sick or annual leave, combined with unpaid leave under the FMLA, to care for a new child.??®
With approximately 2.8 million workers, the federal government—our nation’s largest employer—has an important
opportunity to serve as a model employer on paid leave. Implementation of a paid family leave program for federal workers
would set an example for business, highlight the importance of supporting workers with caregiving needs, and allow the
government to study the benefits of paid leave to its own workforce and operations.”” Research on the benefits and savings
associated with paid leave in the public sector could then be used to encourage private employers to offer paid sick time
and paid family leave.

State and local governments are also well positioned to study the benefits of paid leave to their workers and the impact

of paid leave on employee retention, productivity, health, and loyalty. State governments employ more than 5.3 million
American workers, and local governments employ nearly 14 million workers.?° According to a March 2012 report by the
United States Bureau of Labor Statistics, the vast majority of government employees receive paid sick time; 89% of state and

231 Research has

local government employees receive paid sick time, compared to only 61% of workers in private industry.
also shown that public sector workers are less concerned than private sector workers about facing retaliation or penalties when
sick.?? Despite the prevalence of paid sick time, most state and local government employees do not receive paid family leave
to care for new children or seriously ill loved ones; 20% of state government workers and 16% of local government workers
receive paid family leave, compared to 11% of private sector workers.”** Although state and local government workers have
higher rates of access to paid family leave than private sector workers, government employers should be encouraged to lead

by example and increase these rates.

In addition to serving as a model on workplace leave policies, governments can also set an example by providing benefits
to same-sex partners of government employees. Twenty-five states and Washington, D.C., as well as more than 150 local
governments, offer benefits to the same-sex partners of LGBT government employees.? State and local laws that promote
equal treatment of LGBT government employees can send a clear message to private employers, less LGBT-friendly states,
and the federal government that discrimination against LGBT workers and their families is unjust—and bad for business.

Pass Strong Nondiscrimination Protections

When workers have personal health issues or family caregiving needs, they may be afraid to seek support in the workplace due
to their sexual orientation or gender identity. Federal law does not explicitly protect workers from employment discrimination
based on sexual orientation or gender identity.”*> Members of Congress have an opportunity to remedy this injustice by passing
the Employment Non-Discrimination Act (ENDA), a bill that would clearly protect LGBT workers from hiring and employment
discrimination.”** ENDA passed the United States Senate in November 2013, with the support of the full Democratic caucus

and ten Republican Senators.*” Despite progress in the Senate and the vocal support of President Obama, the bill faces greater
resistance and an uncertain path in the United States House of Representatives.?*® During times of personal or family need,
ENDA would help to protect workers across the country from adverse treatment when acknowledging that they are part of an
LGBT family or have health issues related to their gender identity. There is a pressing need for federal action. Less than half of
all states have laws prohibiting employment discrimination on the basis of sexual orientation or gender identity. As a result, only
48% of LGBT Americans live in a state that bans employment discrimination based on sexual orientation, and less than 40%

of LGBT Americans live in a state that prohibits discrimination on the basis of both sexual orientation and gender identity.**’
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In the absence of federal action on ENDA, states have an opportunity to protect workers from employment discrimination
due to their sexual orientation and gender identity or expression. However, state nondiscrimination laws offer varying
levels of protection to LGBT workers. Seventeen states and Washington, D.C. have laws that prohibit workplace
discrimination on the basis of both sexual orientation and gender identity; these states should be used as models for
nondiscrimination language.** Four states—Maryland, New Hampshire, New York, and Wisconsin—have laws that only
protect against sexual orientation discrimination in the workplace and not gender identity discrimination. Finally, ten
states have more limited legal protections, often through executive orders, that protect some LGBT state workers from
discrimination.?*! In those states with executive orders on LGBT nondiscrimination, the protections for state workers

are often limited; governors may be able to reverse the nondiscrimination orders, and they often leave workers who face
discrimination without adequate legal enforcement.?*? Nevertheless, these executive orders represent a first step toward
greater LGBT equality in the workplace, signal a commitment to equal opportunity principles, increase awareness about
LGBT discrimination, and enable state employees to submit administrative grievances.

Strong and comprehensive nondiscrimination laws, which allow LGBT workers to be better protected when acknowledging

their identities and family situations, are essential to LGBT workers with health and family caregiving needs. While passage
of ENDA at the federal level would provide the most uniform coverage to LGBT workers, nondiscrimination laws should be
pursued at the state and local levels as well.

Work with Business to Increase Access to Workplace Leave

As advocates work to expand upon the FMLA, pursue paid leave laws, and pass nondiscrimination laws, it is also important
to identify and work with supportive businesses. Efforts to expand the right to job-protected paid leave often generate
well-funded opposition from corporate lobbyists. Yet business owners around the country have countered this opposition

by supporting paid leave campaigns and speaking up about the many benefits of providing paid leave to their workers.?*

Once workplace leave laws are passed, businesses tend to support the laws and recognize the benefits of supporting workers’
personal and family needs. Nine out of ten employers covered by the FMLA have reported that the federal law has had

a positive or neutral impact on their business, with nearly 40% reporting that the law has positively affected employee
productivity, absenteeism, retention, and morale.”** Among smaller business owners, 80% favor the FMLA with 46%
strongly favoring the law.>*

Research on paid sick time laws has shown that the policy does not harm business. On the one-year anniversary of Seattle’s
paid sick time law, a study showed that the law did not have a negative effect on business. Job growth in King County, which
includes Seattle, was stronger in the year following passage of the Seattle paid sick time law than the preceding year, and
the county’s job growth outpaced the state and the country as a whole; growth was especially strong in the retail and food
industries, two employment sectors in which workers—prior to passage of Seattle’s paid sick time law—had especially low
access to paid sick time.?* Furthermore, Washington, D.C.’s Auditor released a report on the district’s paid sick time law in
2013, and concluded that it did not drive away business: “[B]ased on interviews and responses to a questionnaire it appears
that the Accrued Sick and Safe Leave Act did not have the economic impact of encouraging business owners to move a
business from the District nor did the Act have the economic impact of discouraging business owners to locate a business in
the District of Columbia.”?*” San Francisco’s comprehensive paid sick time law, the first of its kind in the country, has also
generated significant business support. For example, researchers have shown that two-thirds of San Francisco employers
support the paid sick time law. Even previous opponents of the bill, including the San Francisco Chamber of Commerce,
have acknowledged that the paid sick time law has placed a minimal burden on business.?* Following implementation of the
law in 2007, businesses and jobs did not fare worse in San Francisco than in surrounding counties without a sick time law.>*°
Nor did employer profitability suffer.>!
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California’s statewide paid family leave law has generated widespread support from business as well. Approximately 90%
of California employers believe the state’s family leave insurance program has had a positive or neutral impact on their
business operations, with smaller businesses even more likely to report favorable effects.”? Furthermore, 96% of California
businesses reported that the family leave insurance law has had a positive or neutral impact on employee turnover, and 99%
report a positive or neutral effect on employee morale.? This research from California, which shows the benefits of the
state’s paid leave law to business, can be used to build support in the business community for paid leave legislation and to
urge businesses to proactively adopt paid leave policies.

LGBT and work-family advocates should work together to identify businesses with best practices on workplace leave and
LGBT equality. These model employers can become powerful spokespersons on the benefits of LGBT-inclusive leave
policies and can help to persuade more businesses to voluntarily adopt strong paid leave policies.”* LGBT-owned companies
and LGBT business associations may be particularly responsive to the need for LGBT-inclusive workplace leave policies and
may be willing to speak out on the value—both to businesses and LGBT workers—of inclusive leave and nondiscrimination
protections. On issues of equal protection, many of the top 500 grossing companies in the United States also can serve as a
strong example. As of December 2012, 88% of Fortune 500 businesses had nondiscrimination policies that included sexual
orientation, and 57% had nondiscrimination protections on the basis of gender identity.> Fortune 500 businesses with
nondiscrimination policies covering both sexual orientation and gender identity can serve as high-profile examples within
the business community. Yet it is important to work with small business allies as well, since many opponents of workplace
rights legislation raise concerns about the impact of such laws on small business. To demonstrate that businesses benefit
from LGBT-inclusive workplace leave laws and nondiscrimination protections, work-family advocates should seek to
identify model employers and best practices from businesses representing a range of sizes and sectors. Working together,
these business allies can become powerful messengers to other businesses and policymakers.

"We believe there should be a basic labor standard that provides all workers with
the opportunity to earn paid leave that may be used to heal when ill or to care for
a sick family member. We provide this benefit to our employees at Milagros — part
time & full time, hourly & salaried. It has been an important benefit for staff
retention and health. It has also been a relatively low cost and burden-free policy
for us to implement. ... So why has it taken nearly nine years in business for me

to become an advocate for earned sick leave? Because | didn’t know | needed to
be one. Call me naive or blind or worse, but | didn’t know how many of our
community members are faced with this depressing choice when they are ill:

go to work sick or stay home and heal but lose income (or perhaps your job).”

— Tony Fuentes, co-owner of Milagros in Portland, Oregon **°
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Conclusion

In recent years, the marriage equality movement has gained tremendous momentum. Sixteen states and Washington, D.C.
now have marriage equality, with the majority of those states legalizing same-sex marriage in the past 12 months. In June
2013, the Supreme Court overturned Section 3 of DOMA and held that it was unconstitutional for the federal government to
refuse recognition of lawfully married same-sex spouses. Against this backdrop of positive change, however, LGBT workers
still face many challenges in the workplace and are often forced to make impossible choices among their jobs, economic
security, health, and families.

When a new child is welcomed into a home or serious illness occurs, LGBT workers often lack the ability to take time off
from work. Due to the inability of same-sex couples to marry in the majority of states and gaps in the Family and Medical
Leave Act, many LGBT workers who need time off from work for personal or family needs have limited legal rights.

Even when time off is available, workers may be discouraged from taking leave due to the absence of job protection, the
inability to receive pay while out, or concerns regarding discrimination. Key demographics of LGBT Americans—including
health disparities, high rates of family poverty, the growing number of older adults, and the increasing number of workers
with children and family caregiving responsibilities—show a critical need for LGBT-inclusive workplace leave laws and
nondiscrimination protections.

This report has offered eight key recommendations to ensure that LGBT workers are not forced to risk their jobs or
financial security during times of personal and family need:

1) Expand Marriage Equality:

In Windsor v. United States, the Supreme Court advanced the rights of LGBT Americans by ruling that Section 3 of DOMA
was unconstitutional. As a result, many LGBT workers are now eligible to take FMLA leave to care for a seriously ill same-
sex spouse. Unfortunately, most LGBT Americans do not live in a state that recognizes same-sex marriages, and the Windsor
decision does not require such recognition. When considering future cases regarding marriage equality, the Supreme Court
should build on its decision in Windsor and rule that LGBT Americans have a fundamental right to marry under the United
States Constitution; until then, states should pass legislation allowing same-sex couples to marry, in order to guarantee that
LGBT couples and families can access more than a thousand rights, benefits, and protections that are based on marital status.

2) Broaden the Definition of “Spouse” in the FMLA:

The FMLA defines “spouse” according to the laws of the state in which a worker currently resides. As a result, same-sex
spouses who are legally married in a state that recognizes their relationship are not recognized as spouses under the FMLA
if they reside in—or move to—a state that does not recognize their marriage. Congress should pass legislation to provide a
uniform definition of “spouse” in federal law according to the marriage’s place of celebration. Under this approach, spouses
would be recognized as such according to the laws of the state in which they married, rather than the laws of the state in
which they reside. Until Congress passes legislation to establish a uniform “place of celebration” rule for all federal laws,
the Department of Labor should take the necessary steps to adopt this approach for the FMLA’s definition of “spouse.”

3) Expand FMLA Access and Pass LGBT-Inclusive State Family and Medical Leave Laws:

Even if the FMLA’s definition of “spouse” is changed to cover same-sex spouses regardless of residence, the FMLA still
has gaps that would exclude many LGBT workers and their loved ones. Federal and state officials should pass family and
medical leave laws that expand family definitions to reflect the needs of the LGBT community, cover part-time workers and
employees of smaller businesses, and provide leave for a longer duration or more purposes than the FMLA. Even in states
with marriage equality, it is important to ensure that the law still provides protection to LGBT individuals who choose not
to marry or who rely on families of choice for care and support.
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4) Pass LGBT-Inclusive and Job-Protected Paid Leave Laws at All Levels of Government:

Even if LGBT workers can access unpaid leave to address health issues, recover from illness, bond with a new child, or
care for a seriously ill relative, many LGBT workers cannot afford to go without pay or risk their jobs during times of
personal or family need. Work-family advocates and LGBT organizations can work together at all levels of government
to pass LGBT-inclusive and job-protected paid family leave and paid sick time laws.

5) Advocate for the Government to Serve as a Model Employer:

At the local, state, and federal level, the government has an opportunity to serve as a model employer and to encourage,
by example, better workplace leave policies and nondiscrimination protections in the private sector.

6) Pass Federal and State Employment Nondiscrimination Laws That Prohibit Discrimination
on the Basis of Sexual Orientation and Gender Identity/Expression:
LGBT workers need legal protection from harassment and discrimination based on sexual orientation and gender identity.

Paid and unpaid leave laws and policies will also be more effective for the LGBT community if LGBT workers have legal
protections against employment discrimination.

7) Build and Strengthen Collaborations Between the LGBT Community and Workplace
Leave Coalitions:

Due to a shared concern regarding workplace fairness, LGBT advocates and work-family advocates should maximize
resources and work together to pass inclusive workplace leave and nondiscrimination laws. LGBT advocates and groups
should be active within workplace leave coalitions, in order to lend their voices and support and to ensure that paid or
unpaid leave laws are LGBT-inclusive. In many states, passage of an LGBT-inclusive workplace leave law can expand
legal protection and recognition of LGBT families and serve as a building block for future LGBT rights initiatives.

8) Identify Model Employers and Develop Business Spokespersons for LGBT-Inclusive
Workplace Leave Laws and Policies:
Business spokespersons who support LGBT-inclusive workplace leave policies can counter opposition from corporate

lobbyists, model best practices, bring attention to the benefits of LGBT-inclusive workplace leave policies, and persuade
other employers to champion legislation that will support and protect LGBT workers with health and caregiving needs.
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Appendix

This appendix includes more detailed information on several of the laws discussed in the report. Please note that this is
not a complete list of every law that may apply to an LGBT worker who needs time off for personal health or family
caregiving needs. Moreover, the descriptions of the laws below are not exhaustive. It is possible that additional provisions
not described in this appendix may apply to a worker’s specific circumstances. For example, certain laws may not apply
to workers depending on their profession, the number of hours they work, or other factors. In addition, most laws have

a “statute of limitations,” which means that an individual has to take action within a certain period of time; this appendix
does not include the statute of limitations for each law. A lawyer should be consulted for more information about a
worker’s specific circumstances.

For additional information about work-family laws and advocacy efforts, please see A Better Balance’s website at
http://www.abetterbalance.org. A Better Balance’s resources for the LGBT and HIV/AIDS community are available
at http://www.abetterbalance.org/web/news/resources/lgbt-and-hivaids, and general “know your rights” fact sheets
are available at http://www.abetterbalance.org/web/home/forfam/know-your-rights.

Be sure to visit http://www.abetterbalance.org/web/news/babygate/babygate-book for information about A Better Balance’s
book Babygate: What You Really Need to Know About Pregnancy and Parenting in the American Workplace. This
comprehensive legal “how-to” was written to empower expecting and new parents to protect their jobs and paychecks while
welcoming a new child. The book also includes a detailed appendix with information on a range of state work-family laws.
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Overview of the Family and Medical Leave Act

What?

» Up to 12 weeks of unpaid leave: to recover from a serious health condition; to care for a seriously ill spouse,
parent, or child; for parents to bond with a new child within one year of birth, adoption, or foster care;
or to deal with certain obligations (including child care and related activities) arising from a spouse, parent,
or child being on, or called to, active duty in the military.

* The FMLA also provides up to 26 weeks of unpaid leave per year for workers whose spouse, child, parent,
or next of kin is a member of the armed services with a serious illness or injury.

* The FMLA allows workers to take intermittent leave when medically necessary; for example, you can take 12
weeks of leave in smaller amounts of time to schedule treatment of your or your family member’s serious illness.
If you take FMLA leave to bond with a new child, it must be taken in one block of time, unless your employer

gives you permission to break it up.

* While a worker is on FMLA leave, an employer is required to continue group health insurance coverage under
the same terms as if the worker had not gone on leave. Upon return, a worker is also guaranteed his or her original
job back—or an equivalent one with equivalent pay, benefits, and other terms—unless the worker is in the top 10
percent of the company (measured by salary) and the leave of absence would have a substantial negative effect
on the business.

* Employers may not interfere with or retaliate against a worker for exercising any rights provided under the FMLA.

Where?
All government employers and those private sector employers with 50 or more employees (in 20 or more workweeks in
the current or preceding calendar year) within a 75-mile radius of each other must comply with the law.

Who?
To be eligible, workers must have worked for a covered employer for at least 12 months and have worked at least 1,250

hours in the 12 months before taking leave.

When?

Eligible employees may take up to 12 weeks of leave within a 12-month period. Employers may choose among several
methods for determining the 12-month period that will be used to calculate a worker’s entitlement to FMLA leave.

How?

Workers who know about their need for leave in advance must give their employers at least 30 days of notice. If the need
for leave is unpredictable, workers must give notice as soon as possible and practicable. Workers must also give enough
information for the employer to understand that they are seeking FMLA-covered time off.

More Information?

For more information on the FMLA (29 U.S.C. § 2601 et seq.), see A Better Balance’s Fact Sheets, The Family

and Medical Leave Act: What Should LGBT Families Know? and The Family and Medical Leave Act, on our website
at http://www.abetterbalance.org/web/home/forfam/know-your-rights. Additional information is available on the
U.S. Department of Labor’s website at http://www.dol.gov/whd/fmla/.
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Paid Sick Time Laws

San Francisco

Washington, D.C.

Seattle

Connecticut

Who is covered?

Workers employed
within the geographic
boundaries of the City,
including part-time and
temporary workers,

are covered.

Workers who have been employed by the same
employer for 1 year (without a break in service
except for regular holiday, sick, or personal leave)
and have worked at least 1,000 hours during

the past 12 months are covered. The following
individuals are exempted: independent contractors;
full-time students who work less than 25 hours
per week for the accredited higher education
institution where they're enrolled; health care
workers choosing to participate in a premium pay
program; restaurant/bar workers working for both
wages and tips.

Workers employed by a
business with more than 4
employees, if they perform
more than 240 hours of work in
Seattle within a calendar year,
are covered. Temporary and
part-time workers are included.
Work-study students and
certain government workers
are excluded.

Hourly workers in
certain enumerated
service occupations
are covered, if they
work for a business
with 50 or more
employees. Certain
manufacturers and
non-profit organiza-
tions are exempted,
as are temporary and
day laborers.

Can sick time be
used to care for
loved ones?

Yes: children, parents,
siblings, grandparents,
grandchildren, spouses,
registered domestic
partners, and if a
worker has no spouse
or domestic partner, a
designated person of
the worker's choice

Yes: children, grandchildren, the spouses of children,
siblings, the spouses of siblings, parents, the
parents of a spouse or domestic partner, spouses
(including same-sex spouses), registered domestic
partners, and a person with whom the worker has

a committed (mutual, familial) relationship and has
shared a mutual residence for at least the preceding
12 months

Yes: children, parents, parents-
in-law, grandparents, spouses
(including same-sex spouses),
and registered domestic
partners

Yes: children and
spouses (including
same-sex spouses)

How is “child”
defined?

Children from biological,
adoptive, foster care,
and step-relationships,
as well as the child of

a domestic partner or
the child of a worker
standing in loco parentis
to the child

Biological children, foster children, grandchildren,
or a child who lives with the worker and for whom
the worker permanently assumes and discharges
parental responsibility

Biological, adopted or foster
children, step-children, legal
wards, or the child of a worker
standing in loco parentis. The
child must be under 18 or

18 years of age and older but
incapable of self-care because
of a mental/physical disability

Biological, foster, or
adopted children,
step-children, legal
wards, or the child
of a worker standing
in loco parentis to
the child. The child
must be under 18 or
18 years of age and
older but incapable
of self-care because
of a mental/physical
disability

Are domestic
violence (DV)

No specific DV purposes
in the law, but like all
workers, victims can use

Yes, for both worker and worker's family members

Yes, for both worker and
worker's family members

Yes, but only when
the worker is a victim
of family violence or

employees: 1 hour for every 43 hours worked. In
businesses with 100 or more employees: 1 hour for
every 37 hours worked

hours worked. In businesses
with more than 4 and fewer
than 250 employees: 1 hour for
every 40 hours worked

purposes included sick time for medical sexual assault
(“safe time")? care, treatment, or

diagnosis
Rate of paid sick 1 hour for every 30 In businesses with 24 or fewer employees: 1 hour In businesses with 250 or more 1 hour for every 40
time accrual? hours worked for every 87 hours worked. In businesses with 25-99 | employees: 1 hour for every 30 | hours worked

Amount of paid sick
time that can be
earned under the
law per year?

Worlkers of small
businesses (fewer than
10 workers): up to 40
hours a year; Workers of
larger businesses: up to
72 hours a year

In businesses with 24 or fewer workers: up to 24
hours a year. In businesses with 25-99 workers:
up to 40 hours a year. In businesses with 100 or
more workers: up to 56 hours a year. The number
of workers is determined by the average monthly
number of full-time equivalents in the prior year.

In businesses with more than

4 but fewer than 50 full-time
workers or full-time equivalents
(FTEs): up to 40 hours a year.

In businesses with at least 50
but fewer than 250 full-time
workers or FTEs: up to 56 hours
a year. In businesses with 250
or more full-time workers or
FTEs: up to 72 hours a year (or
up to 108 hours a year if these
employers have a universal
paid time off policy)

Up to 40 hours a year

When does paid
sick time begin
to accrue?

Accrual begins 90
calendar days after
the commencement
of employment.

Accrual begins once the employee qualifies for
coverage (see “Who is covered?” above).

Accrual begins at
commencement of
employment, but sick time
can't be used until the
180th calendar day after
employment commenced.

Accrual begins at
commencement of
employment, but sick
time can't be used
until the 680th hour
of employment.

What agency
enforces the bill?

San Francisco Office
of Labor Standards
Enforcement

Washington, D.C. Department of Employment
Services

Seattle Office for Civil Rights

Connecticut
Department of Labor
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Paid Sick Time Laws

Portland, Oregon*

New York City**

Jersey City, NJ***

Who is covered?

Worlkers who have worked within
Portland for at least 240 hours in
a calendar year are covered. Home
care workers and city employees
are covered. Work-study students,
independent contractors, and
certain railroad workers are
exempted.

Workers who have worked within NYC for more
than 80 hours in a calendar year are covered.
Domestic workers will receive some paid sick time.
Certain manufacturing workers are excluded from
the paid sick time requirement but will receive
unpaid time as described below. Work-study
students, certain hourly occupational/speech/
physical therapists, independent contractors,

and government employees are exempted.

Workers employed in Jersey City for at least 80
hours in a year are covered. Workers employed by
any government, a New Jersey School District or
Board of Education, or Rutgers and its subdivisions
are excluded.

Can sick time be
used to care for
loved ones?

Yes: children, grandchildren,
spouses, registered domestic
partners (under State law),
parents, parents-in-law,

and grandparents

Yes: children, spouses (including same-sex
spouses), registered domestic partners, parents,
or the parents or children of a spouse or
domestic partner

Yes: children; parents; the parents of a spouse or
domestic/civil union partner; spouses (including
same-sex spouses); domestic/civil union partners;
grandchildren; grandparents; the spouse or
domestic/civil union partner of a grandparent;
and siblings

How is “child”
defined?

Biological, adopted, or foster
children, or the child of a worker
standing in loco parentis to

the child

Biological, adopted, or foster children, legal
wards, or the child of a worker standing in loco
parentis to the child

Biological, adopted, or foster children, stepchildren,
legal wards, children of a domestic partner or civil
union partner, child of a worker standing in loco
parentis to the child.

Are domestic
violence (DV)
purposes included
(“safe time")?

Yes, for workers and their minor
children or dependents.

No specific DV purposes in the law, but like all
workers, victims can use sick time for medical
care, treatment, or diagnosis

No specific DV purposes in the law, but like all
workers, victims can use sick time for medical care,
treatment, or diagnosis

Rate of paid sick

1 hour for every 30 hours worked

1 hour for every 30 hours worked (for both paid

1 hour for every 30 hours worked (both for paid and

sick time that can
be earned under
the law per year?

employees, up to 40 hours a

year. Businesses with 5 or fewer
employees must provide up to 40
hours of unpaid sick time a year.

20 or more workers can earn up to 40 hours of
paid sick time a year; workers in businesses with
under 20 workers can earn up to 40 hours of
unpaid sick time a year. As of October 1, 2015:
workers in businesses with 15 or more employees
can earn up to 40 hours of paid sick time a year;
workers in businesses with under 15 workers

can earn up to 40 hours of unpaid sick time. All
workers in certain chain businesses or franchises
will be counted together to determine size.

time accrual? (for both paid and unpaid sick and unpaid sick time, as described below) unpaid sick time, as described below)
) time, as described below)
Amount of paid In businesses with at least 6 As of April 1, 2014: workers in businesses with In businesses with 10 or more employees, up to

40 hours a year. Businesses with fewer than ten
employees must provide up to 40 hours of unpaid
sick time a year.

When does paid
sick time begin
to accrue?

Accrual begins at commencement
of employment (or law's effective
date for those employed then),
but can't use sick time during first
90 days of employment.

Accrual begins at commencement of employment
(or law's effective date for those employed then),
but sick time can't be used during the first 120
days of employment or after law’s effective date.

Accrual begins on the first day of employment, but
sick time can't be used during the first 90 calendar
days of employment.

What agency
enforces the bill?

City may contract with State
Bureau of Labor and Industries.

New York City Department of Consumer Affairs

Jersey City Department of Health & Human Services

* The City Council of Portland, Oregon unanimously passed a paid sick time bill on March 13, 2013, which will go into effect on January 1, 2014.

** The New York City Council passed a paid sick time bill over the mayor’s opposition on June 27, 2013. The law will go into effect on April 1, 2014.
*#% The City Council of Jersey City passed the paid sick time law on September 25, 2013. The law will go into effect on January 24, 2014.

For more information on the sick time laws described in this chart, see:
* A Better Balance’s website at http://www.abetterbalance.org/web/ourissues/sickleave and http://www.abetterbalance.org/
web/ourissues/127-paidsickdaysnyc

* San Francisco Office of Labor Standards Enforcement: http://sfgsa.org/index.aspx?page=419

* Washington D.C. Department of Employment Services: http://does.dc.gov/service/wage-and-hour-compliance

» Seattle Office for Civil Rights: http://www.seattle.gov/civilrights/SickLeave.htm

* Connecticut Department of Labor: http://www.ctdol.state.ct.us/wgwkstnd/SickLeave.htm

¢ San Francisco Administrative Code Chapter 12W; D.C. Code § 32-131.01 et seq.; Seattle Municipal Code § 14.16.010 et seq.;
Conn. Gen. Stat. § 31-57r et seq.; Portland Code § 9.01.010 et seq.; New York City Administrative Code § 20-911 et seq.;

Jersey City Code of Ordinances § 3-350 et seq.
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Additional Paid Sick Time Laws

On October 13, 2011, the Philadelphia City Council voted 15-2 to add a paid sick time requirement to the city’s living
wage law, known as the “Philadelphia 21st Century Minimum Wage and Benefits Standard.” The bill became law on
October 27, 2011. This amendment to Philadelphia’s living wage law—which covers businesses that contract with the
city, receive city subsidies, or lease office space in buildings that receive city subsidies—allows full-time, non-temporary,
non-seasonal employees of covered businesses to earn up to 56 hours of paid sick time annually if they work for an
employer with 11 or more employees. Those individuals who work for covered employers with more than 5 but fewer than
11 employees can earn up to 32 hours of paid sick time per year. The law excludes employers with 5 or fewer employees.

In November 2012, the voters of Long Beach, California approved a measure to guarantee a living wage and paid sick
time to certain hotel workers in the city. Under the law, hotels with 100 or more rooms are required to pay workers a
minimum of $13 an hour (adjusted for increases in the federal minimum wage or cost of living) and allow workers to
earn a minimum of 5 paid sick days a year.

For more information on the sick time laws above, see:

* A Better Balance’s website at http://www.abetterbalance.org/web/ourissues/sickleave.

* Philadelphia Code § 17-1305(2) (2012); Long Beach Municipal Code § 5.48.010; “Resolution
No. Res-12-0049,” Long Beach City Clerk, November 2012, accessed February 15, 2013,
http://www.longbeach.gov/civica/filebank/blobdload.asp?BlobID=34813 (ballot measure N).
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Basic Overview of California, New Jersey, and Rhode Island Family Leave Insurance Laws

is available?

California New Jersey Rhode Island*
How can Provides partial pay to workers who need Provides partial pay to workers who need up to Provides partial pay to workers who need up to
the leave up to 6 weeks off to bond with a new child 6 weeks off to bond with a new child or care for a 4 weeks off to bond with a new child or care for
b d? or care for a seriously ill family member seriously ill family member a seriously ill family member
e used?
How much As of January 1, 2013, workers in California | As of January 1, 2013, workers in New Jersey receive | As of July 7, 2013, workers in Rhode Island who
wage receive 55% of their weekly wage up to a two-thirds of their average weekly wage up to a take temporary disability insurance (TDI) receive
maximum amount of $1,067 a week. maximum amount of $584 a week. an amount equal to 4.62% of their wages in

replacement the highest quarter of the base period, up to a

maximum of $752 a week. Once the Rl Family
Leave Insurance law is in effect, the amount
provided will be the same as TDI, and the
maximum benefit amount will change yearly.

Which workers
are covered?

Most workers are covered, regardless of
the employer’s size. Workers covered by
the state’s disability insurance law are
also covered by the family leave insurance
law. Some government workers may be
covered, although it often depends on
whether the agency or unit has opted in to
the program. Eligibility does not depend
on the number of days or hours worked.

Most workers are covered, regardless of employer
size. Private sector and local and state government
workers are covered if their employers are subject to
the New Jersey Unemployment Compensation law.
To be eligible, a worker must have earned at least
$7.300, or have worked at least 20 calendar weeks
in which the worker earned at least $145 per week,
in the 52 weeks immediately before beginning the
family leave. An employer may have a private family
leave plan that is less restrictive. Workers whose
period of family leave begins more than 14 days after
their last day of covered employment may be eligible.

Most workers are covered, regardless of the
employer’s size. Workers covered by the state’s
disability insurance law are also covered by
the family leave insurance law. Employees of
federal, state, and most governmental entities
are exempt, although certain governmental
entities can choose to opt in, and unionized
state employees can opt in through the
collective bargaining process.

Which
relatives are
covered in the
case of serious
illness?

How is parent
defined?

Leave can be taken to care for a seriously
ill parent, child, spouse (including same-sex
spouses), or registered domestic partner.
As of July 1, 2014, workers can also take
leave to care for a seriously ill grandparent,
grandchild, sibling, or parent-in-law. Parent
is defined to include biological, foster,
adoptive, or stepparents, legal guardians,
or a person who stood in loco parentis to
the worker during the worker's childhood.

Leave can be taken to care for a seriously ill
parent, child, spouse (including same-sex spouses),
or registered domestic partner or civil union
partner. Parent is defined to include biological,
foster, adoptive, or stepparents, as well as the

legal guardian of the worker during the worker's
childhood.

Leave can be taken to care for a seriously

ill parent, child, spouse (including same-sex
spouses), registered domestic partner,
parent-in-law, or grandparent. Parent is
defined to include a biological, foster, or
adoptive parent, a stepparent, a legal guardian,
or other person who stands in loco parentis

to the employee or the employee’s spouse

or domestic partner when he/she was a child.

How is “child”
defined for
leave?

Bonding leave and leave to care for a
seriously ill child can be taken for a
biological, adopted, foster, or stepchild,

a legal ward, a domestic partner’s child,
or a child to whom the employee stands
in loco parentis. Bonding leave must be
taken in the first year after a minor child’s
birth or placement with the worker.

Leave to care for a seriously ill child can be taken
for a biological, adopted, foster, or stepchild, a legal
ward, or the child of a domestic partner or civil
union partner; the child must be less than 19 years
of age or 19 years of age or older but incapable of
self-care because of mental or physical impairment.
Bonding leave can be taken for a biological child, the
biological child of a domestic partner or civil union
partner, or a child who is/will be adopted, and the
leave must be taken in the first year after the child's
birth or placement for adoption with the worker.

Bonding leave and leave to care for a seriously
ill child can be taken for a biological, adopted,
foster, or stepchild, a legal ward, a child of a
domestic partner, or the child of an employee
who stands in loco parentis to that child.
Bonding leave must be taken in the first

vyear following the child’s birth, adoption, or
placement with the worker.

Can leave be
taken on an
intermittent
basis (in
separate
blocks of
time)?

Yes.

Intermittent leave can be taken to care for a
seriously ill family member, if medically necessary,
up to a 42-day maximum in a 12-month period. If
the leave is to bond with a child, intermittent leave
can only be taken if the worker and employer agree
to a schedule that involves non-continuous periods
of at least 7 days, up to a maximum of 6 weeks in a
12-month period.

Yes. As with the federal Family and Medical
Leave Act, workers who take advantage of
RI's Family Leave Insurance program to care
for a seriously ill loved one can take leave
intermittently or on a reduced leave schedule
when medically necessary. Workers who take
leave to bond with a new child can only take
leave intermittently or on a reduced work
schedule if the employer agrees.

Does the law

No, although some workers may be eligible

No, although some workers may be eligible for
job-protected leave under other federal and state

Yes. Upon the end of their leave, workers are

ment website (http://www.edd.ca.gov/Dis-
ability/FAQs.htm).

org/web/home/forfam/know-your-rights. Additional
information is available from the State's Department
of Labor and Workforce Development (http://lwd.dol.
state.nj.us/labor/fli/fliindex.html).

provide job for job-protected leave under other federal entitled to be restored to the position held
A and state laws, including the FMLA and the laws, including the FMLA and the New Jersey Family by the worker when the leave began, or to

PrOteCtlon? California Family Rights Act. Leave Act. 3 position with equivalent seniority, status,
employment benefits, pay, and other terms
and conditions of employment including
fringe benefits and service credits.

Where can For more detailed information, see Cal. For more detailed information, see N.J. Stat. § 43:21- For more detailed information, see R.l. Gen.

| get more Unemp. Ins. Code §§ 3300-3306, and the 25 et seq. and A Better Balance's guide to family leave | Laws § 28-41-34 et seq. Additional information

. . State's Employment Development Depart- in New Jersey, available at http://www.abetterbalance. | should be available before the law goes

information? into effect at the website of Rhode Island's

Department of Labor and Training
(http://www.dlt.ri.gov/).

* Rhode Island’s family leave insurance law is known as Temporary Caregiver Insurance within Rhode Island. The law will go into effect on January 1, 2014.

47 | Appendix




Overview of the Americans with Disabilities Act
What?

The Americans with Disabilities Act (ADA) is a federal law that bans discrimination against people with disabilities in
employment and other areas. The law defines a disability as a physical or mental impairment that substantially limits a major
life activity. People living with HIV/AIDS are covered under the law. Individuals with pregnancy-related disabilities, such
as gestational diabetes, are probably covered by the ADA as well. However, normal pregnancy is not covered.

Who?

The ADA covers private employers with 15 or more employees, as well as state and local governments. If you work for a
private employer with fewer than 15 employees, you should check to see if your state has a disability discrimination law
that applies to smaller workplaces.

How?

The ADA protects against discrimination in hiring, training, pay, and other employment terms and privileges. The law

also prohibits discrimination if an employer thinks that a worker has a disability (even if he or she does not have a disability)
or if the worker is associated with someone with a disability, such as a child with special needs or a friend living with
HIV/AIDS. In addition to its prohibition on discrimination, the ADA requires employers to accommodate employees with
disabilities so that they can do their jobs. Reasonable accommodations might include modifying equipment, reassigning

a worker to an open job position that might suit the worker’s needs better, or modifying a schedule to allow for medical
appointments or treatments. However, employers do not have to make reasonable accommodations if they would impose
an “undue hardship” — or significant difficulty or expense — on the employer’s business, determined according to factors
specific to the employer’s business, resources, and operations. Moreover, reasonable accommodations are not required for
workers who have an association with a person with a disability. This means that the parent of a child with severe asthma,
for example, would not be entitled to an alternate work schedule to accommodate caregiving responsibilities to the child.

Why?
Congress passed the ADA in 1990 to eliminate discrimination against people with disabilities. Congress passed amendments
to the law in 2008 because Congress did not like how the Supreme Court had limited the law. The new amendments ensure

that the law will cover many more people.

More Information?
For more information on the ADA (42 U.S.C. § 12101 et seq.), a good place to start is the U.S. Department of Labor’s page
on the ADA, at http://www.dol.gov/dol/topic/disability/ada.htm.
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Overview of the Pregnancy Discrimination Act
What?

The Pregnancy Discrimination Act (PDA) is a federal law that prohibits unfair treatment of women because of their
pregnancy. It requires employers to treat individuals affected by pregnancy, childbirth, or related medical conditions the
same as other job applicants or employees who are similarly limited in their ability to work (such as someone who has
an injured back, for example).

Who?

Individuals are protected by the PDA if they work for a private employer with 15 or more employees. Workers are also
covered if they work for state or local government. The law protects job applicants from unlawful discrimination in hiring
decisions as well. If you work for a private employer with fewer than 15 employees, check to see whether your state has a
sex or pregnancy discrimination law that applies to smaller workplaces.

When?

The PDA applies once a worker becomes pregnant, but it may also protect workers who are not yet pregnant or have already
given birth. For example, if a covered employer is hostile or unaccommodating because of the belief that a worker is pregnant
or may become pregnant, that could be illegal. The PDA might also protect workers after they come back from parental leave.

How?

The law prohibits discrimination based on pregnancy, childbirth, or pregnancy-related conditions in any aspect of employment,
which includes hiring, firing, pay, job assignments, promotions, layoffs, training, fringe benefits such as leave and health
insurance, and any other term or condition of employment. Harassment based on pregnancy is also unlawful. An employer
also cannot force a pregnant worker to take a leave from work if she is still willing and able to do her job. An employer must
treat a pregnant worker or new birth mother the same as other employees who temporarily cannot do their jobs—for example,
if someone with a broken hand is given modified work or someone recovering from heart surgery is given unpaid leave,
pregnant women or new birth mothers are entitled to the same treatment.

Why?

Discrimination based on sex was outlawed across the United States in 1964, but workers were still routinely fired or expected
to quit when they became pregnant. In 1978, Congress amended Title VII of the Civil Rights Act of 1964 to clarify the law
and guarantee equal opportunity for pregnant women and new mothers. The PDA is a minimum requirement, however, which
means employers can offer more generous leave options to pregnant women than they offer other employees. State laws may
also offer more protections than the PDA.

More Information?

For more information on the PDA (as codified at 42 U.S.C. § 2000e(k)), see A Better Balance’s “Know Your Rights” fact
sheet on pregnancy discrimination at http://www.abetterbalance.org/web/home/forfam/know-your-rights. And to learn more
about the workplace rights of new and expecting parents, see A Better Balance’s book Babygate: What You Really Need to
Know About Pregnancy and Parenting in the American Workplace, described in the introduction to this appendix.
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employer allows a worker recovering from heart surgery to take disability leave or leave without pay, the pregnant worker must be allowed to do
the same. See the appendix for more information on the PDA.

*Many states, counties, and cities have laws that prohibit discrimination against workers due to a disability. Compared to the federal ADA, these
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