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FACT SHEET:
Equal Pay in New York--A6075 (Titus)/S001 (Savino)

Fifty years after the federal Equal Pay Act became law, New York women working full-time still
earn, on average, only 85 cents for every dollar earned by their male counterparts. The
percentage is even worse for women of color.! An important equal pay bill would strengthen wage
discrimination laws in New York and improve enforcement to promote fundamental fairness and
equality for the women and mothers of our state.

What The Equal Pay Bill Would Do
*  While New York labor law currently bans discrimination in wages based on sex, it has proven
insufficient to combat the gender wage gap. Pending equal pay legislation (A6075)* would
strengthen existing law in three ways:
o The bill would prohibit employers from terminating or retaliating against employees who
share wage information in order to allow women to uncover discrimination.
o It would tighten exceptions in the law, which currently allow employers to cite nearly any
factor other than sex—Ilegitimate or otherwise—to justify pay differentials.
o Finally, it would increase damages available in cases of willful violations of the law,
increasing maximum liquidated damages to 300% (or three times) the back pay award.

Why New Yorkers Need A6075

* The 15% gap between male and female workers in New York means the average woman
working full-time makes $8,250 less per year than her male counterpart.’ These women and
their families are denied equal pay amounting to over a year of groceries, eight months of rent, or
three years of family health insurance.* Many women of color are hardest hit: African American
women earn only 64%, and Latinas only 56%, of the amount earned by white men.” Overall, the
loss of revenue strips New York’s economy of $23 billion every year.®

* In New York City, the wage gap is even larger: a female full-time worker in the for-profit sector
earns only 71.5 cents for every dollar her male counterpart earns.’

*  Working families in New York are especially harmed by the gender wage gap. Women head
more than 1,000,000 households in New York, and more than 63% of working mothers in New
York are primary breadwinners or co-breadwinners.® In fact, women are the sole or primary
breadwinners in 40% of all households nationwide.’

* Eliminating the wage gap would provide crucial income to nearly 280,000 New York families
living in poverty. In New York, more than 26% percent of women-headed households live
below the poverty level."

Pay Confidentiality Policies are a Key Contributor to the Wage Gap

If a woman does not know how much her male colleagues earn, it is difficult to determine whether
she is a victim of pay discrimination. Pay secrecy policies, which are widespread in the private
sector, enable employers to discriminate against women employees without their knowledge.
* According to a 2010 study, 61% of private sector employees reported that they are discouraged
or prohibited from discussing wage and salary information."'
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* The Supreme Court of the United States has recognized that “[f]ear of retaliation is the leading
reason why people stay silent instead of voicing their concerns about bias and discrimination.”"?

* After nearly two decades of employment, it took an anonymous note for Lilly Ledbetter to find
out that she was earning significantly less than male colleagues performing the same job."> Had
an anti-retaliation bill been in effect, Ledbetter might have discovered the wage discrimination
far earlier, and she could have sought a remedy without fear of recrimination.

* Pay transparency can help to narrow the wage gap. For example, the gender wage gap in the
federal government, where wages are more transparent, is only 11%, as compared to 23% for the
national economy as a whole.'

The Employer Exception of a “Factor Other Than Sex” Has Swallowed the Rule

Courts have interpreted the catch-all defense of “factors other than sex” so broadly that
employers regularly evade liability even where sex has played a role in pay differentials between
men and women.

* Under existing law, a defendant employer will not be held liable if unequal pay is based on a
seniority system, a merit system, a system that measures earnings by quantity or quality of
production, or any other factor other than sex."”

* Courts have interpreted the “factor other than sex™ exception so broadly that it has eaten away at
the protections of the law. One court in New York allowed an employer to pay male employees
more than similarly situated female employees based on the higher prior salaries enjoyed by
those male workers, without asking why those men were paid more in the first place."®

* A6075 closes the door on this huge exception by ensuring employers justify a pay differential
with “a bona fide factor other than sex” that is job-related and consistent with business necessity,
but not based on a sex-based wage differential. This reform is necessary to put teeth back into
the law and allow it to solve the problem for which it was created.

Increased Liquidated Damages Are Critical for Improving Enforcement of the Law

Damages awards help to repair harm done to women and their families by helping them recover
financially.

* Damages awards in litigation serve to make the plaintiff whole for the losses she suffered as a
result of discrimination, and to deter illegal conduct from happening in the first place.

e Under existing state law,'” a successful equal pay plaintiff may recover the lost part of her wages
she should have been paid during the time she was receiving unequal pay and liquidated
damages equal to the full amount of underpaid wages (in addition to attorney fees and
prejudgment interest).

* A6075 would triple the amount of liquidated damages available to plaintiffs in cases of willful
violations of the law, helping employees achieve justice.

For more information or to get involved contact Dina Bakst at 212-430-5982 or
dbakst@abetterbalance.org or visit our website at www.abetterbalance.org.
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